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FOREWORD 


In terms of human history the administration of criminal justice, even 
in such enlightened nations as England and the United States, has but lately 
emerged from barbarism. Until 1814 in England, “The sentence on a traitor 
was that he must be drawn on a hurdle from the gaol to the place of execu- 
tion, and when he came there he must be hanged by the neck, but zot till 
he be dead, for he must be cut down alive, then his bowels must be taken 
out and burnt before his face, then his head must be severed from his body, 
his body divided into four quarters, and these must be at the king’s dis- 
posal.” 1 In 1800 the stealing of any. sum in excess of a shilling was punishable 
by death, as were indeed some two hundred other offenses. 

Not only the criminal sentence but criminal procedure in general was 
still in the Dark Ages as the nineteenth century opened. Persons convicted 
of crime and those with a financial interest in the result of the trial could 
not give evidence. Appeals of murder and trial by battle were abolished in 
1819, benefit of clergy in 1827, but not until 1898 in England could an 
accused person or his spouse testify in a criminal case. Viewed in this light, 
modern criminal procedure seems a model of propriety. 

If twentieth century criminal justice shines in contrast to its barbaric 
nineteenth century sister, it has a more tarnished look in the bright light of 
contemporary Anglo-American civilization. It has not kept pace with the 
Bunyanesque strides of modern science or even the more mincing steps of 
civil procedure. Recognizing this disturbing fact the American Bar Asso- 
ciation has recently appointed a Committee on Criminal Justice headed by 
Mr. Justice Jackson of the Supreme Court of the United States.2 This Com- 
mittee “will not be concerned with the social and psychological causes of 
crime. It will begin with the existence of crime and ascertain the facts relat- 
ing to the actual administration of justice . . . and the recommendation of 
specific remedies.” 3 

The final report of this Committee should contain much that will be of 
value to the bar of Illinois and that can be made an integral part of our 
administration of criminal justice. In the meantime there is a need for a 
clearer understanding of present criminal procedure in Illinois. While the 
legal periodicals are replete with material on civil procedure, very little space 
is devoted to the criminal side. The same is true of the coverage by law 
books generally. This is understandable, for it is a response to the known 


* Poland, Changes in the Criminal Law and Procedure Since 1800, in A Century of 
Law Reform, p. 43. The Macmillan Company (1901). 

? Other members of the Committee are: Gordon Dean, former Chairman of the 
Atomic Energy Commission; Warren Olney III, Assistant Attorney General in charge 
of the Criminal Division of the Department of Justice; Albert J. Harno, Dean of the 
College of Law, University of Illinois; Theodore Kiendl, Counsel to the New York 
Crime Commission; Walter P. Armstrong, Jr., former Chairman of ABA’s Commission 
on Organized Crime; and Edgar N. Eisenhower, practicing lawyer. 

°39 A.B.A.J. 573, 588 (1953). 











interests of the majority of the bar. But if the general practitioner has a 
relatively small interest in the criminal law, society in general has a vast stake 
in the proper kind of criminal procedure. As a part of his general concern 
for law every lawyer is interested in this field, and many attorneys, of 
course, are directly involved either as state’s attorneys or as counsel for the 
defense. 

This symposium is designed to cover most phases of Illinois criminal 
procedure in such a way that it will be helpful not only to the specialist in 
the field of criminal law but also to the attorney who dabbles only occa- 
sionally in this area. Even the most respectable of clients may “run afoul the 
law” and the corporation or probate specialist can find himself in a posi- 
tion where he must answer a plea for help. Perhaps the most useful article 
in the issue for this last situation is “Preliminary Actions and Proceedings in 
Criminal Cases.” This article involves basic knowledge which most lawyers 
should have at their fingertips. When is an arrest valid? How far can the 
police go in search and seizure? What is the scope of the preliminary 
hearing and the coroner’s inquest? When is habeas corpus available? These 
and other questions are answered in the first article in the symposium. 

From the preliminary actions the issue proceeds chronologically to “In- 
formation, Indictment and Arraignment.” This article, like the later one 
on “Judgment, Sentence and Review,” is of necessity more technical and 
detailed. While much progress has been made since an earlier day and 
greater liberality is now apparent in judicial construction of criminal plead- 
ings this is still an area where the lawyer must tread with care, for many a 
trap awaits the unwary. These two articles cover, with the citation of many 
Illinois cases, the intricate problems involved in two important areas of 
criminal procedure. 

The author of the third article, “The Trial of a Criminal Case in I}linois,” 
assumes that the reader is neither an accomplished criminal lawyer nor a 
neophyte in the trial of civil suits. His thesis is that a trial lawyer of average 
experience can handle a criminal case well if he will take the time to apprise 
himself of the difference in procedures. Written from the practical, what- 
to-do approach, this article contains a wealth of material on all phases of 
the trial. 

The symposium closes with “Some Needed Changes in Illinois Crim- 
inal Procedure.” The author stresses the principal points at which some 
revision of present practice is necessary and ends with a call for a thorough- 
going overhaul of our current “Criminal Code.” The time is past when 
patchwork will suffice. 

The Law Forum continues its practice of printing a student note on a 
subject relating to the symposium with a careful analysis of “Interstate Ex- 
tradition Under the Federal Constitution and the Laws of Illinois.” 


Joun E. Crrpset 
Editor, Law Forum 











PRELIMINARY ACTIONS AND 
PROCEEDINGS IN CRIMINAL CASES 


BY FRED E. INBAU * 


THE ARREST OF AN ACCUSED or suspected person is almost always 
the first preliminary action in a chain of events that may ultimately terminate 
in the trial and conviction of a criminal offender. Following an arrest the 
next course of action is usually that of a search and seizure, either with refer- 
ence to weapons or other objects, on the arrestee’s person or else within 
the immediate vicinity of the arrest. A search and seizure may also be 
directed toward the arrestee’s home or place of business. 

An arrested person must be taken “without unnecessary delay” before 
a judge or committing magistrate for a “preliminary hearing.” Upon neglect 
or failure by the police to comply with this statutory requirement any 
person may, on behalf of the arrestee, petition a court of competent jurisdic- 
tion for a writ of habeas corpus. He can thereby compel the police to either 
formally charge the arrestee with a crime or else release him from custody. 

In addition to these various preliminary actions and proceedings, by or 
against the police, another proceeding—the coroner’s inquest—will occur 
in homicide cases. 

Each of these various actions and proceedings is herein analyzed and 
discussed on the basis of Illinois laws and case decisions. Consideration is 
also given to the subject of the scope and limitations of an accused person’s 
constitutional rights and privileges as they may become involved during the 
preliminary stages of a criminal case. 


ARREST 
Arrest Without a Warrant 


In addition to the power to make an arrest for a criminal offense com- 
mitted in his presence, an Illinois police officer may also arrest for a crim- 
inal offense committed elsewhere—provided he has “reasonable ground” for 
believing that the person to be arrested has committed it.1 A private citizen, 
however, can only arrest for a criminal offense committed or attempted in 
his presence.” 


* FRED E. INBAU. B.S. 1930, LL.B. 1932, Tulane University; LL.M. 1933, 
Northwestern University; Director, Chicago Police Scientific Crime 
Detection Laboratory, 1938-1941; professor of law, Northwestern Uni- 
versity. 


"Itt. Rev. Srat., c. 38, § 657 (1951). 
* Ibid. “An arrest may be made . . . by a private person without warrant, for a 
criminal offense committed or attempted in his presence. . . .” 
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The term “criminal offense,” as used in the Illinois arrest statute, in- 
cludes misdemeanors as well as felonies. The law thus accords to a private 
citizen in Illinois a broader arrest privilege than prevails in many other 
states, for ordinarily a private citizen’s power of arrest is confined to felonies 
and to the type of misdemeanor that constitutes a “breach of the peace.” ¢ 
An Illinois police officer’s power of arrest is also considerably greater than 
that possessed by fellow officers in many other jurisdictions. First of all, 
of course, he may arrest for a misdemeanor even though it was not com- 
mitted in his presence;® and he may arrest for any type of misdemeanor, 
“however slight.”® He may even arrest for a city ordinance violation 
(e.g., a traffic violation) rather than resort to the usual practice of merely 
issuing a summons for such “quasi-criminal” offenses.” 

Although the authority for ordinance violation arrests in Illinois may 
perhaps be considered implicit in the general arrest statute (as the Illinois 
Supreme Court said on one occasion),® it stems specifically from arrest ordi- 
nances which Illinois cities may enact pursuant to the rights granted munici- 
palities by “The Cities and Villages Act.”® In Chicago, by reason of a 
provision of its Municipal Code, as well as by a provision in the Municipal 
Court Act, a police officer is specifically authorized to make arrests for ordi- 
nance violations.!° 


Arrest With a Warrant 


The essential difference between an ordinary arrest of the type pre- 
viously discussed and an arrest with a warrant is the fact that in the latter 
type arrest a judge or magistrate has passed upon the reasonableness of the 


* People v. Ford, 356 Ill. 572, 191 N.E. 315 (1934); Conkling v. Whitmore, 132 II. 
App. 574 (2d Dist. 1907). 

*See PerKINs, ELEMENTS oF PoLice SCIENCE, 249-264 (1942). 

‘Itt. Rev. Srat., c. 38, § 657 (1951). Section 657 is specific, of course, as regards 
the right to arrest for an offense committed out of the officer’s presence. 

* The expression “however slight” was used by the Illinois Supreme Court in People 
v. Edge, 406 Ill. 490, 94 N.E.2d 359 (1950). 

"People v. Edge, supra note 6. 

§ Ibid. 

*Itv. Rev. Stat., c. 24, §§ 23-78, and 23-105 (1951) provides that municipalities have 
the power “to prescribe the duties and powers of all police officers” and “to pass and 
enforce all necessary police ordinances.” 

 MunicipaL Cope or Cuicaco, c. 11, § 25 (1939) provides that “the members of 
the police force shall have power to arrest all persons in the city found in the act of 
violating any law or provision of this code or aiding and abetting in any such violation, 
and shall arrest any person found under circumstances which would warrant a reasonable 
man in believing such person had committed or is about to commit a crime.” In the 
Edge case, supra note 6, the court considered as valid an arrest and search made of a 
motorist who was obstructing an alley in violation of a city ordinance. 

Int. Rev. Srat., c. 37, § 477 (1951) reads, in part: “Any police officer of the city 
may arrest on view any person who may be seen by such police officer in the act of 
violating, within the city, any ordinance of said city... .” 
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belief or suspicion that a certain person has committed the offense in ques- 
tion. In the ordinary arrest case the arrester makes that decision himself. 

Except in Illinois cities with municipal or city courts, the request or 
complaint for a warrant is usually made directly to a police magistrate or 
justice of the peace, or to the various circuit courts. In Chicago and other 
cities with their own local courts, the application for a warrant is usually 
made to such a court. (The various state courts, of course, also have the 
power to issue arrest warrants. )?? 

The usual procedure for obtaining a warrant in Chicago is to go to 
one of the police branches of the municipal court and make a complaint to 
the warrant clerk. This warrant clerk is a member of the police department 
who is designated, by the Municipal Court Act, as a deputy clerk of the 
municipal court for this purpose.!* He has a number of blank printed 
forms, and as the complainant tells or describes to him the kind of offense that 
has been committed the officer selects the appropriate form and writes down 
the essentials of what is related to him. This includes, in case of complaints 
for arrest warrants, the offense charged to have been committed, the name 
of the accused, or, if his name is unknown, a description of him, and a 
statement to the effect that the complainant has just and reasonable grounds 
to believe that the accused committed the offense. The form as thus filled 
out is signed and sworn to by the victim as complainant, or by some other 
witness to the offense, and then it is presented to the judge. If it appears to 
the judge from the facts stated that an offense has probably been committed 
and that the person accused committed it, he will direct that a warrant be 
issued. The warrant is another printed form, upon which the essential facts 
are inserted, and it is a statutory command from the clerk of the municipal 
court to the bailiff of the municipal court and “all sheriffs, coroners and 
constables” to apprehend the person named therein and bring him before 
the court. In Chicago the arrest is usually made by a city police officer who 
has the warrant in his possession at the time of the arrest. However, any 
officer who is advised of the issuance of the warrant may make the arrest.!* 


" The risk of civil liability for “false arrest” is considerably less in warrant arrest 
cases. In such instances the only civil liability action available to the person arrested is 
a suit for “malicious prosecution” or “abuse of process.” 

The policy of the law underlying the use of warrants in effecting arrests and the 
protection it gives to the person causing the arrest are well stated in the case of Enright 
v. Gibson, 219 Ill. 550, 76 N.E. 689 (1906). Also see Lindquist v. Friedman’s, 366 Ill. 232, 
8 N.E.2d 625 (1937). 


® As regards arrest warrants generally, see Int. Rev. Srat., c. 38, §§ 662-668 (1951). 
With regard to the Municipal Court of Chicago, see Int. Rev. Srat., c. 37, § 477 (1951). 

8 Section 372 of the Municipal Court Act makes every Chicago police officer, ex 
officio, a deputy bailiff of the court. Int. Rev. Srat., c. 37, § 372 (1951). 

“4 This right is quite obvious by reason of the provision of the general arrest statute, 
Itt. REv. Stat., c. 38, § 657 (1951), which empowers any officer to effect an arrest upon 
“reasonable grounds.” 


fl 
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Procedure After Arrest 


Whenever an arrest is to be made upon a court warrant, the arrest 
must be made as soon as practicable. Then, after making the arrest, the 
arrested person must be taken “forthwith” before the magistrate or court 
which issued the warrant.!5 To hold the arrested person for questioning, 
instead of bring him to the magistrate or court, constitutes “an abuse of 
process.” 16 

The same obligation is imposed upon anyone who makes an arrest with- 
out a warrant. The arrester must take the arrested person “without unneces- 
sary delay” before “the nearest magistrate in the county.” 17 However, the 
usual police practice is to keep the arrested person in police custody for the 
purpose of interrogating him regarding the offense in question, and the IIli- 
nois Supreme Court has followed the generally accepted state court ruling 
that a confession obtained during this period of intentional, and illegal, 
delay is nevertheless admissible in evidence if it is otherwise voluntary or 
trustworthy.!® 

There is an Illinois statute which provides that an attorney whom the 
arrestee desires to see or consult must be allowed to have a private visit in 
the place of confinement.!® No penalty is provided, however, for an 
infringement of this right to counsel visitation. And a confession obtained 
after an infringement of the right would probably still be admissible as 
evidence.”° 


SEARCH AND SEIZURE 


Once a legal arrest has been made, the arrestee may be searched.?!_ The 
principal reason for this is to afford protection to the arrester from the 
possibility of an assault with a concealed weapon. Another reason is to 
permit the recovery of stolen goods in the arrestee’s possession. 

Any weapon or stolen property that is found on a lawfully arrested 
person may be used in evidence against him. Moreover, the area of per- 
missible search is not restricted to the arrestee’s clothing or body; it also 


* Itt. Rev. Stat., c. 38, § 664 (1951). 

*®See People v. Crabb, 372 Ill. 347, 24 N.E.2d 46 (1939). 

“Trt. Rev. Stat., c. 38, § 660 (1951). 

* People v. McFarland, 386 Ill. 122, 53 N.E.2d 884 (1944); People v. Lazenby, 403 
Ill. 95, 85 N.E.2d 660 (1949), cert. denied, 344 U.S. 842, 73 Sup. Cr. 56 (1952). 

The fact of a delay in taking the defendant before a committing magistrate could, 
of course, be offered in evidence as a circumstance indicative of coercion in obtaining 
the confession. Stroble v. California, 343 U.S. 181, 72 Sup. Ct. 599 (1952). 

* TL. Rev. Stat., c. 38, § 477 (1951). 

2°See Mares v. Hill, 222 P.2d 811 (Utah, 1950), cert. denied, 341 U.S. 933, 71 Sup. 
Ct. 799 (1951), and, as regards trustworthiness alone as the test of state court confession 
admissibility, see Stein v. New York, 346 U.S. 156 (1953). 

™ North v. People, 139 Ill. 81, 28 N.E. 966 (1891); People v. Roberta, 352 Ill. 189, 
185 N.E. 253 (1933). 
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extends to handbags, or other packages he may be carrying, and even to 
the immediate surroundings.”? In regard to this extended area of search the 
Illinois Supreme Court has been surprisingly liberal. In a 1949 case the 
court held that the right to search an automobile extended even beyond 
situations where the arrested person is in or near the vehicle.** The case 
which made this apparent extension involved the arrest of three shoplifters 
whose car was searched and from which the stolen merchandise was seized 
after the shoplifters were already in jail. The car itself had been located 
and searched as a result of finding the car keys and the car’s license number 
in the pockets of one of the accused persons at the time of his arrest. 

Although the Illinois Supreme Court was quite liberal in its ruling in 
the foregoing case of the three shoplifters and the search of their car, no 
such liberality can be expected as regards a search of an arrested person’s 
home or his private place of business. They are stationary things, not re- 
quiring immediate action as in the case of an automobile which could be 
moved and concealed. In cases involving homes or private places of business, 
therefore, a search warrant must be obtained,”* unless, of course, the owner 
or possessor of the goods sought has given his consent for the search to be 
made.”® 

In only two general situations is it permissible to search a home or 
private place of business without a search warrant or without the arrestee’s 
consent. If a person is arrested in his home or at his private place of 
business as a result of an arrest warrant, or by reason of his having fled 
there to evade pursuing police officers, there is good reason and authority 
to sustain the right to search the immediate surroundings.”® 

If an arrest has been made illegally, a search and seizure incidental to 
the arrest is also illegal. Likewise, if a search and seizure has been made 
without a warrant when one is required (e.g., for a search within a home), 
the evidence thus obtained is considered to have been illegally seized. 
Although most states, following the so-called New York rule, will permit 
such illegally seized evidence to be used in court against its owner or pos- 
sessor, Illinois follows the minority or so-called federal exclusionary rule 
and refuses to permit the prosecution to use any such illegally seized evi- 
dence. Moreover, in this state no derivative use can even be made of 


* People v. Barg, 384 Ill. 172, 51 N.E.2d 168 (1943), cert. denied, 321 U.S. 798, 64 
Sup. Ct. 939 (1943). 

** People v. Tabet, 402 Ill. 93, 83 N.E.2d 329 (1949), cert. denied, 336 U.S. 970, 
69 Sup. Ct. 933 (1948). 

* People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923); People v. Scaramuzzo, 352 
Ill. 248, 185 N.E. 578 (1933); People v. Grod, 385 Ill. 584, 53 N.E.2d 591 (1944). 

* People v. Akers, 327 Ill. 137, 158 N.E. 410 (1927); People v. De Frates, 395 Ill. 
439, 70 N.E.2d 591 (1946). But there must be clear and convincing evidence of consent. 
People v. Schmoll, 383 Ill. 280, 48 N.E.2d 933 (1943). 

**See U.S. v. Rabinowitz, 339 U.S. 56, 70 Sup. Ct. 430 (1950), and the cases cited 
therein. 











318 CRIMINAL PROCEDURE IN ILLINOIS [ Vox. 1953 


evidence illegally seized.27 For instance, if incriminating documents (¢.g., 
records of abortion patients) are illegally seized, not only is the use of the 
documents themselves outlawed, but also any leads or other information 
that may have been derived from the documents (e.g., names of patients 
or witnesses) .?8 

To avail himself of this exclusionary rule, however, an accused person 
must make a timely “motion to suppress,” in which he asks the court to 
prohibit the use of such illegally seized evidence against him. To be “timely” 
the motion must, if possible, be made before the trial. The accused will 
ordinarily lose the benefit of an exclusion if he waits until trial to seek a 
suppression of illegally seized evidence.”® 

The procedure for obtaining a search warrant is essentially the same 
as that used in securing an arrest warrant. Outside of Chicago and other 
cities with local courts, the request or complaint for a search warrant is 
usually made to a justice of the peace, or to a circuit court judge. In the 
cities it is ordinarily obtained from a judge of the municipal or city court. 

Although the authorization of only one judge or magistrate is required 
for the issuance of a warrant for a search during the daytime, if the search 
is to be made at night, then the authorization of two judges or two justices 
of the peace is required.®° 


THE SCOPE AND LIMITATION OF AN ACCUSED PERSON’S 
SELF-INCRIMINATION PRIVILEGE 


Although an arrested or accused person has the constitutional right not 
to orally incriminate himself, he may be compelled to do certain things or 
to submit to certain practices or procedures designed to produce physical 
evidence of his guilt.81 For instance, he may be compelled to submit to 
an examination of his body for scars, marks, and wounds, or to permit the 
taking of his fingerprints and photograph. 

The police are not required to warn an arrested or accused person of 
his privilege against self-incrimination before proceeding to interrogate 
him or before the taking of his confession.*? Nevertheless, such a warning 
is customarily given and expressed in writing at the time the accused is 


* People v. Martin, 382 Ill. 192, 46 N.E.2d 997 (1943). 

8 Thid, 

* People v. Brocamp, 307 Ill. 448, 138 N.E. 728 (1923). 

For an extensive discussion of the search and seizure problem in Illinois, see, Com- 
ment, 47 Nw.U.L. Rev. 493 (1952). 

* ILt. Rev. STAt., c. 38, §§ 693, 694 (1951). 

* INBAU, SELF-INCRIMINATION: Wuat Can AN Accusep Person Be CoMPELLED TO 
Do? (1950). 

* People v. Fahrner, 330 Ill. 516, 162 N.E. 133 (1928); People v. Weber, 401 Ill. 
584, 83 N.E.2d 297, cert. denied, 336 U.S. 969, 69 Sup. Ct. 930 (1949). 

For similar case citations in approximately thirty other states, see INBAU AND REID, 
Liz DETECTION AND CRIMINAL INTERROGATION (1953). 








FAL] PRELIMINARY ACTIONS 319 


asked to sign his confession. Even if the warning is omitted at this stage of 
the proceeding that fact can only be considered as possible evidence of the 
involuntariness of the confession. It will not in itself warrant the exclusion 
of the confession.** 


THE PRELIMINARY HEARING 


As previously stated, an arrested person must be taken “without un- 
necessary delay” to the “nearest magistrate” or, where the arrest has been 
made upon-warrant, to the judicial officer who issued the warrant. As to 
what happens then will depend upon whether the arrested person is accused 
of a felony or a misdemeanor. If the charge is for a misdemeanor, the 
judge or magistrate will ordinarily have the power and authority to hear 
the case himself and he will usually proceed with the trial, unless the accused 
demands trial by jury or a continuance is requested or ordered for one 
reason or another. If the offense charged is a felony, the judge or magis- 
trate before whom the accused is brought will ordinarily lack the constitu- 
tional or legislative authority to conduct trials for crimes of that degree of 
seriousness and in such instances he only conducts what is known as a pre- 
liminary hearing. 

A preliminary hearing is a relatively informal proceeding by means of 
which a determination is made as to whether there are reasonable grounds 
for believing the accused committed the offense.* If after such a hearing 
the judge or magistrate decides that the accusation is without probable cause, 
the accused will be discharged. On the other hand, if he decides that the 
accusation is a reasonable one the accused will either be “bound over” to 
the grand jury—that is, held in jail until the charge against him is presented 
for grand jury consideration—or else, if the offense is a bailable one, the 
accused may be released after a bond of a certain amount is given to insure 
his presence until the grand jury has acted in the matter. 

The right to a preliminary hearing is not a constitutional one and a 
failure to follow the statutory provision regarding it is not considered a 
denial of due process.*® In other words, a by-passing of the preliminary 
hearing by proceeding with an indictment subsequent to an arrest will not 
prevent a trial court prosecution, nor will such an omission render invalid 
a confession obtained subsequent to the time when a preliminary hearing 
should have been given the accused.*® 


3 Tbid. 
* Iii. Rev. Srat., c. 38, § 679 (1951) outlines the means by which this determina- 
tion is made: “The judge or justice . . . shall, as soon as may be, examine the witnesses 


in support of the prosecution, as well as those who may be produced on behalf of the 
accused, on oath, in the presence of the party charged, in relation to any matter con- 
nected with such charge which he may deem pertinent.” 

*® United States ex rel. Weber v. Ragen, 176 F.2d 579, cert. denied, 338 U.S. 809, 
70 Sup. Cr. 49 (1949). Also see People v. Jones, 408 Ill. 89, 96 N.E.2d 515 (1951). 

* Ibid. Also see People v. Kelly, 404 Ill. 281, 89 N.E.2d 27 (1949). 
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The preliminary hearing is not the equivalent of a trial and consequently 
a release by the court or magistrate conducting the hearing is no bar to a 
subsequent indictment and prosecution. In other words, a preliminary hear- 
ing does not place an accused “in jeopardy” within the meaning of the con- 
stitutional provision regarding double jeopardy.** 


THE HABEAS CORPUS WRIT 


Whenever an arrested person is denied his legal right to a prompt 
preliminary hearing, he, or rather someone on his behalf, may petition a 
court of competent jurisdiction for a writ of habeas corpus.3® The arrested 
person may thereby secure his release or at least compel the police to file 
a specific charge against him, in which latter event he may secure his release 
on bond, provided the offense is a bailable one. If the judge issues the writ 
the police or other custodians are required to bring the restrained person 
before the judge immediately after service of the writ. 

The petition for a writ of habeas corpus may be very simple in form 
and need only state (1) that the person is imprisoned or restrained of his. 
liberty at a certain place and by certain named or described individuals; 
(2) the cause or pretense of the restraint, according to the applicant’s best 
knowledge and belief; and (3) that the restraint is not by virtue of any 
process, judgment, decree, or execution. But if the commitment is by reason 
of any warrant or process, a copy of it must be annexed to the application 
or else the application must state that because of the prisoner’s removal or 
concealment a demand for the copy either could not be made or was 
refused.®® 

Unless the petition itself, or the document annexed to it, reveals that 
the restrained person should not be “discharged, admitted to bail or other- 
wise relieved,” the judge must “forthwith award the writ.” Any judge 
who “corruptly” refuses to issue the writ is liable to a forfeiture of $1000 
to the prisoner.*° 

Whenever the writ is allowed, it is issued by the clerk of the court or 
by the judge. The person who is served with the writ is required to make 
a return stating whether he has the restrained party, and, if so, the authority 
and cause for the restraint. If the restrained party was, but no longer is, 


See, for a determination of when jeopardy begins, People v. Watson, 394 Ill. 177, 
68 N.E.2d 265, cert. denied, 329 U.S. 769, 67 Sup. Ct. 130 (1946). 

** Habeas corpus jurisdiction is given the city courts by Section 333 of Chapter 37, 
but no such jurisdiction was conferred upon the Chicago Municipal Court. As to habeas 
corpus jurisdiction for the various circuit courts and the Criminal Court of Cook County, 
see Itt. Rev. Stat., c. 37, §§ 72.26, 166 (1951). The Illinois Supreme Court, of course, 
also has the power to issue the writ. Itx. Rev. Srat., c. 37, § 13 (1951). 

* Itt. Rev. Srat., c. 65, § 3 (1951) contains the requirements for the petition. 


mia. SS. 
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in the custody of the person served, he must state to whom, at what time, 
and for what reason the transfer took place.*! 

Upon the return of the writ the judge must proceed without delay to 
examine the cause of the imprisonment or restraint, but “the examination 
may be adjourned from time to time as circumstances require.” #2 This latter 
provision is the basis for the occasional grant of additional time to the police 
to conduct a further investigation of the case in question. Ordinarily, how- 
ever, the judge will require the police to either release the prisoner or else 
immediately file a criminal charge against him. 


THE CORONER’S INQUEST 


A special preliminary proceeding—the coroner’s inquest—is involved in 
homicide cases. 

Whenever a death appears to have resulted from “violence, casualty 
or any undue means,” the coroner of the county where the body is found 
must summon a jury of six men “of the neighborhood,” who shall view the 
body and “inquire into the cause and manner of death.” * 

A coroner is empowered to summon and compel the attendance of wit- 
nesses at the inquest.** He is also equipped with the same powers of arrest 
as the sheriff.*® 

The findings of a coroner’s jury is of an advisory nature only. They are 
not binding on the state’s attorney or the grand jury. In other words, even 
though a coroner’s jury returns a verdict of death by accidental means, the 
grand jury may still indict and the state’s attorney may proceed with a 
prosecution for a criminal offense. Nor can the findings be used as evidence 
in any civil or criminal trial, although the testimony of a witness at the in- 
quest may, of course, be used for impeachment purposes during a subsequent 
court trial.*¢ 


“Id. § 12. 

“Id. § 18. 

“Id., c. 31, § 10. 

“Id. § 16. 

“Id. § 6, 

““Spiegel’s v. Industrial Commission, 288 Ill. 422, 123 N.E. 606 (1919); Carroll v. 
Krause, 295 Ill. App. 552, 15 N.E.2d 323 (2d Dist. 1938). 








INFORMATION, INDICTMENT 
AND ARRAIGNMENT 


BY JOHN J. BRESEE * 


AFTER THE PRELIMINARY ACTIONS in a criminal cause, the in- 
vestigations as to the facts involved, the decision as to the charge, the arrest 
and preliminary hearing, if needed, the formal accusation must be prepared. 


STATEMENT OF THE OFFENSE 


In the prosecution of offenses for violating the laws of the state, the 
defendant is entitled to have a written statement of the nature and cause of 
the accusation, clearly and intelligently presented, so that he may be able 
to prepare fully to defend himself as to the charge, and so that he may, if 
subsequently prosecuted for the same offense, be able to plead the one 
judgment in bar of the second charge. 

To give a court jurisdiction in a criminal case, it is essential that 
the defendant be properly charged with a crime.! There must be filed with 
the court a written statement, covering the essential elements, otherwise the 
Court may not proceed; and if the Court does proceed, attacks upon its 
judgment are not considered collateral.” 


THE COMPLAINT 


This “statement of the offense” is presented to a court in several 
manners—by complaint, by information, or by indictment. A complaint, 
which by broad definition would include any written allegation to a proper 
officer that some person has been guilty of an offense, with a request for 
punishment of the offender, is generally used as descriptive of the action 
started before a justice of the peace or a magistrate. The requirements of 
this pleading, so far as sufficiency of the charge, verification, etc., are con- 
cerned, are similar to other criminal charges. A complaint may be filed by 
an individual in his own capacity, within the requirements of the statute.® 


The Information 


The information may be filed by the state itself; it is a formal presenta- 


*JOHN J. BRESEE. B.S. 1922, LL.B. 1935, University of Illinois; State’s 
Attorney of Champaign County since 1942; Second Vice President of 
the Illinois State’s Attorney’s Association. 


* People v. Edge, 406 Ill. 490, 94 N.E.2d 359 (1950). 
? People v. Nickols, 391 Ill. 565, 63 N.E.2d 759 (1945). 
* Iu. Rev. Srat., c. 79, § 165 et seq. (1951). 


322 


INFORMATION, INDICTMENT, ARRAIGNMENT 323 


tion of a criminal charge against a person by the state’s attorney instead of 
by a grand jury.* 

At common law the attorney general had the right to prosecute by 
information, for it was felt that if the king was bound to prosecute or lend 
his sanction to prosecution when a grand jury informed him upon their 
oaths that there was sufficient ground for a criminal suit, then if the king’s 
own officer was sufficiently assured, he was at liberty to prosecute by filing 
an information.» The officer acted upon his own discretion, and did not 
need leave of court to file the action.® 

The Constitution of the State of Illinois™ provides that: 


“...no warrant shall issue without probable cause, supported by affidavit 
particularly describing . . . the persons . . . to be seized.” 


The state’s attorney (or attorney general) cannot file an information 
and argue successfully that his oath of office fulfills the constitutional re- 
quirement of an affidavit. Even if such an official files an information, it 
must be supported by affidavit. 

This supporting affidavit need not be that of the state’s attorney himself, 
when he files the charge, for in most cases that officer will have no personal 
knowledge of the offense and could not verify the information. He can 
officially present the charges and be responsible for the prosecution upon a 
proper affidavit of another person.® 

The statutes 1° provide that not only may the state’s attorney and the 
attorney general prosecute by information (when verified) but individuals 
may also file informations. Before an information is filed by any person, 
other than the state’s attorney or the attorney general, the judge shall 
examine the information and may examine the person who presents it and 
may require other evidence in order to satisfy himself that there is probable 
cause for filing it. It then becomes the duty of the state’s attorney to prose- 
cute the case, no less than if he had presented it himself. 

The state’s attorney need not obtain a certificate of probable cause 
when he files an information in his official capacity,!? but it is insufficient 
if not verified by affidavit.!* Common law informations came to be limited 


‘People v. Gahagan, 368 Ill. 475, 14 N.E.2d 838 (1938). 
54 Bit. Como. 309. 


° Gallagher v. People, 29 Ill. App. 397 (3d Dist. 1886), aff'd, 120 Ill. 179, 11 N.E. 
335 (1886). 


"Tix. Const. Art. II, § 6. 
* People v. Clark, 280 Ill. 160, 117 N.E. 432 (1917). 
® Gallagher v. People, supra note 6. 


Iti. Rev. STat., c. 37, § 289 (1951). 
“ Gallagher v. People, supra note 6. 


2 Ibid. 
* People v. Clark, supra note 8. 
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by law to misdemeanors only,'* but the trials, etc., were to be the same as 
if by indictment. 

The county court has criminal jurisdiction in all offenses and mis- 
demeanors where the punishment is not imprisonment in the penitentiary 
or death, and all offenses cognizable in county courts shall be prosecuted 
by information.!® Thus, the Illinois statutes follow the common law to allow 
misdemeanors to be charged by an information. This does not limit the 
authority of a grand jury, and that body may command a criminal prosecu- 
tion in any case by an indictment, even though the offense be a misdemeanor. 


The Indictment 


Under the Constitution no person shall be required to answer for any 
criminal offense unless it be by an indictment by a grand jury, with the 
exception of those cases where the punishment is by fine, or imprisonment 
other than in the penitentiary.!7 This requires felonies to be prosecuted by 
indictments of a grand jury but permits misdemeanors to be commenced by 
informations. 

When the grand jury indicts for a misdemeanor, an offense cognizable 
in a county court, the circuit court to which the indictment was presented 
may certify the indictment to the county court for process and trial.'§ 

However, whether the charge be for a misdemeanor or a felony, the 
requirements of a written statement, certainty of language, etc., are the same. 
The tests are the same and the reasons for them are the same. 

Historically the grand jury is old. Its origin is in the common law. 
It was a body which took steps in the formal accusation of a defendant. 
The sheriff was to return twenty-four good and lawful men, some out of 
every hundred, who were sworn to the number of twelve at least and not 
more than twenty-three to constitute a grand jury.!® They were instructed 
by the judge who presided on the bench as to their duties of inquiry. 

An indictment is a written accusation of one or more persons of a 
crime or misdemeanor, preferred to, and presented upon oath by, a grand 
jury. The grand jury heard evidence presented by the king and also that 
presented by a private prosecutor. They were to hear evidence only on 
behalf of the prosecution, for the finding of an indictment was only in the 
nature of an inquiry or accusation, which was afterwards to be tried, and 


*4 BL. Como. 310. 
* Itt. Rev. Stat., c. 37, § 177 (1951). 
6 Id. § 289. 


™ Titi. Const. Art. II, § 8. 

Itt. Rev. Stat., c. 37, § 292 (1951). 

* People v. Graydon, 333 Ill. 429, 164 N.E. 832 (1928); People v. Brautigan, 310 
Ill. 472, 142 N.E. 208 (1924); 4 BL. Comm. 302. 

4 Bi. Como. 302. 
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the grand jury was only to inquire, upon their oaths, whether there was 
sufficient cause to call upon the defendant to answer the charge.” 

Their jurisdiction was limited to inquiring into facts done within the 
county for which they were sworn, and much legislation was required to 
define additional authority when certain cases presented nice questions. If a 
man were wounded in one county and died in another, without a statute, 
the assailant was not indictable in either county for the death, for no com- 
plete act of felony had been done in any one of them. This and other 
matters came to the grand jury by legislation. 

If the grand jury felt that there was not sufficient evidence, they would 
return what now is called “not a true bill.” However, a later grand jury 
might afterwards present a true bill, and the party would then stand indicted, 
for the first report did not determine guilt or innocence, but could have 
resulted from a failure of available evidence. 

The common law required a vote of twenty-four persons before a 
conviction; the whole twelve of a petit jury finding a party guilty and at 
least twelve of the grand jury agreeing to an accusation. 


THE GRAND JURY 


The Statutes of Illinois 2? provide that a grand jury panel consist of 
twenty-three persons, that sixteen of them constitute a quorum, and that at 
least twelve must support a true bill before the indictment can be presented. 

A foreman is appointed by the court who has the duty of swearing the 
witnesses before the grand jury, of generally conducting the affairs before 
that jury, of endorsing the words “A True Bill” on each indictment, of 
noting on the indictment the names of witnesses upon whose evidence the 
indictment was found, and of signing his name to the bill as foreman. 

The Illinois Constitution of 1818 did not mention the grand jury by 
name, but recognized its existence by providing that no person should be 
proceeded against criminally by an information for any indictable offense, 
except in certain limited situations.?? The Constitution of 1848 had a pro- 
vision somewhat similar to the present Constitution in providing that no 
person should be held to answer for a criminal offense, unless by indictment 
of a grand jury, except in certain named situations.”4 

The present Constitution has a similar provision, changing the excep- 
tions somewhat *° but adding that the grand jury may be abolished by law 
in all cases. No provision of any constitution has attempted to define the 
grand jury, and the legislature has done little to define it. The legislature 


1 Id. at 303. 
= Itt. Rev. Stat., c. 78, § 6 et seq. (1951). 
ILL. Const. Art. VIII, § 10 (1818). 
* Itt. Const. Art. XIII, § 10 (1848). 
Tit. Const. Art. II, § 8. 
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has provided that the common law of England, as it existed at certain times, 
unless changed by statute, should be considered in full force in this state. 

It follows, therefore, that the grand jury as it was known at common 
law (except as modified by statute) is a part of the law of this state for the 
prosecution of crime; and by the Constitution of 1870, prosecution of 
crimes below the grade of a felony may be by information. 


Power of the Grand Jury 


The power of a grand jury is not dependent upon a court and few 
changes have been made by the legislature of the grand jury’s common 
law powers. The grand jury has original and complete power. It may in- 
quire into all offenses. Matters may come to it from the court, from the 
State’s attorney, from its own members, from outsiders, or from any source. 
It may make presentments of its own knowledge without authority from 
or instructions from the court.2® Even the court cannot limit the scope of 
a grand jury. 

Since a person cannot be tried for a felony unless indicted by a grand 
jury, and since jurisdiction to try felonies is vested in certain courts, the 
grand jury may be regarded as a part of the machinery necessary to be used 
in the criminal practice in the courts. However, its manner of selection is 
not a matter affecting the jurisdiction of the courts.?7 

The power and mode of selection of the grand jury are given to the 
Board of Supervisors in most circumstances, and while the method of 
selection of grand jurors must be followed, the jurisdiction of a court is 
not affected. 


Impanelling the Grand Jury 


When selected as provided by statute the grand jury is summoned into 
court and impanelled. The court appoints a foreman and causes the stat- 
utory oath to be administered to him. The remaining members then take 
their oath.?8 The clerk’s records must show these matters as it is essential 
to the validity of an indictment that the grand jury be sworn. 

The court then instructs the grand jurors as to their duties, how many 
are needed to constitute a quorum, how many shall agree as to a finding, 
etc. An officer is designated to attend upon them, serve their processes, 
protect their sessions, and in general serve as a bailiff for the grand jury. 


Need for Secrecy 


The proceedings before a grand jury are highly secret. A grand juror 
shall not state how any member voted or what opinion he might have 
expressed upon any question. No grand juror should disclose that an in- 


** People v. Blumenfeld, 330 Ill. 474, 161 N.E. 857 (1928). 
* Miller v. People, 183 Ill. 423, 56 N.E. 60 (1899). 
* Iii. Rev. Srat., c. 78, § 18 (1951). 
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dictment for a felony has been found, or is about to be found, against any 
person not in custody or under recognizance, until that person has been 
arrested.?9 

The reasons for this are obvious. Secrecy is needed so that each juror 
may vote as his conscience dictates and not be required to account to any- 
one for his opinion. Secrecy is needed so that the names of persons being 
investigated will not be publicized if an indictment is not found, and so that 
persons may not escape arrest if they are indicted. Secrecy provides for 
freedom of deliberation to the protection of the accused parties. 

No member of the grand jury can later impeach the indictment by 
stating that the bill was not supported by the proper number. The general 
policy is to prevent such inquiry, for the mischief created by allowing dis- 
closure of the secrecy of the grand jury would be incalculable. The hardship 
to the accused is relatively small for he can vindicate himself upon the 
trial.8° 


Presentment to the Court 


Having completed the matters which it has considered and having voted 
such indictments as it feels proper and such “no true bills” as it will, the 
grand jury must present these matters to the court at which it attends. 
Unless an indictment has been returned into open court, and a record has 
been made showing this, an accused cannot be required to go to trial on 
that indictment. 

When its report is made to the court, the grand jury is released, subject 
to being recalled during the term for which it acts. The court has the 
authority to summon the jury back into session, and may determine whether 
an occasion arises for its recall.31 The state’s attorney may present a petition 
to the court requesting such action and there is no requirement that this 
petition be verified in order to allow the court to act.*? 

When reassembled the grand jury again becomes as it was when it first 
met, authorized to investigate and to make presentments on any matter 
which might properly come to its attention. Nor is it necessary that the 
grand jury be resworn when recalled. During the term of court for which 
it had been duly impanelled and sworn, the oath which it first took is suffi- 
cient. The “present service” referred to in that oath means all of the service 
which might lawfully be required of a grand jury during its existence as an 
organized body.** 


* Id., c. 38, § 720. 
* Gitchell v. People, 146 Ill. 175, 33 N.E. 757 (1893). 


* People v. Bote, 376 Ill. 264, 33 N.E.2d 449 (1941), modified, 379 Ill. 245, 40 N.E.2d 
55 (1942). 


* People v. Vincent, 394 Ill. 165, 68 N.E.2d 275, cert. denied, 329 U.S. 778, 67 Sup. 
Ct. 196 (1946). 


*® People v. McCauley, 256 Ill. 504, 100 N.E. 182 (1912). 
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Witnesses Before the Grand Jury 


In its deliberations, the grand jury hears witnesses on behalf of the 
People only, following the common law; and the courts will not inquire 
into the sufficiency of the evidence, or the competency of the witnesses, 
unless all of the witnesses were incompetent. 

Even though one witness is incompetent, the indictment will be pre- 
sumed to be based upon the testimony of the others, who are competent. 
Thus, where the wife of an accused, who was clearly incompetent, was 
compelled to appear and testify, but where there were other witnesses, the 
court, although criticizing the calling of the wife as “highly improper and 
without any authority in law,” presumed that the indictment was proper.34 
The indictment is merely a charge, and if the accused is found guilty, the 
verdict establishes in a most conclusive manner that the incompetent evi- 
dence was not necessary and did not prejudice the defendant, for at the 
trial before a petit jury, only competent witnesses or testimony will be 
allowed. If a witness testifies before a grand jury on one cause and signs 
a waiver of immunity, and thereafter, by the testimony of other witnesses 
who are competent, he is indicted, the court will not inquire into the evi- 
dence heard to determine if that evidence was sufficient to indict.%® 

Witnesses may be compelled by subpoena to appear before the grand 
jury. Since the grand jury is a part of the court, refusal by a witness to 
obey a summons, refusal to answer proper questions, etc. constitutes con- 
tempt of court. It is considered that the witness is in the presence of the 
court. His conduct is in the presence of the court, and, if contemptuous, 
is a direct contempt. It is unnecessary to file a petition or make a formal 
charge by affidavit in order that the court may punish for such contempt.®* 
In some situations, the witness, who has refused to answer questions, has 
been taken before the court, the question repeated to him, and the court has 
then passed upon the matter. The contempt would have been committed 
by the refusal to answer questions before the grand jury, and would have, 
then, been in the presence of the court.37 Any act calculated to embarrass, 
hinder, or obstruct the court in the administration of justice, or to lessen its 
authority or dignity, is a contempt. 

When assembled, the grand jury, hearing evidence on behalf of the 
state only, begins its deliberation. Witnesses are subpoenaed, generally by 
the state’s attorney, to present evidence to that body in the cases which the 
state’s attorney has prepared. It is not necessary that all witnesses who might 
later be used during the trial, testify before the grand jury. It is necessary 


* People v. Bladek, 259 Ill. 69, 102 N.E. 243 (1913). 

* People v. Price, 371 Ill. 137, 20 N.E.2d 61, cert. denied, 308 US. 551, 60 Sup. Ct. 
94 (1939); People v. Looney, 314 Ill. 150, 145 N.E. 365 (1924). 

* People v. Sheridan, 349 Ill. 202, 181 N.E. 617 (1932). 

* People v. Cochrane, 307 Ill. 126, 138 N.E. 291 (1923). 
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that sufficient evidence be presented to convince that body that a true bill 
should be found. 

The statute requires the indictment to bear the names of the witnesses 
upon whose evidence the indictment is found. If names of witnesses, com- 
petent to testify, are thus endorsed, the court will not inquire into questions 
of sufficiency or whether other witnesses could have testified. While the 
requirement of endorsement is mandatory, and a failure to comply is fatal 
to the indictment,?8 the object of the statute is merely to inform the accused 
of the names of those upon whose evidence the indictment was found.*® 
Even if the indictment bears a notation that other witnesses, naming them, 
are available, the presumption is, in the absence of evidence to the contrary, 
that the names endorsed were of the witnesses upon whose evidence the 
indictment was found. 

Names of witnesses who did not testify before the grand jury may be 
endorsed on the indictment. Even though the victim in a rape case did not 
testify before the grand jury, when other names were endorsed, the court 
presumed that the evidence heard by the grand jury was sufficient to support 
the charge. The name of the prosecuting witness, in that case, although she 
did not testify before the grand jury, was properly placed upon the indict- 
ment. The indictment served as notice that she would be a witness on the 
trial.4° 

Although the statutes require the foreman to note on each indictment 
the names of these witnesses, it is not necessary that the names be placed 
there in the handwriting of the foreman. The statute is complied with when 
the names are endorsed upon the indictment and the foreman has discharged 
his duty when he sees that the proper notations are made. It is of no con- 
cern whether the foreman writes the names himself, has it done by the 
state’s attorney, or by some other person. The object of the law is to notify 
the defendant of the witnesses, and that is accomplished whether the names 
be in the handwriting of the foreman or not.*! 

Printing the words “a true bill” instead of having the foreman write 
them, does not affect the validity of an indictment. The material require- 
ment of the statute is that the foreman subscribe his name and see that these 
other matters are done.*? 


FORMALITIES OF THE INDICTMENT 


An indictment consists of several sections. Certain sections are held 


* McKinney v. People, 2 Gilm. 540 (1845). 

* Andrews v. People, 117 Ill. 195, 7 N.E. 265 (1886). 

“ People v. Duncan, 261 Ill. 339, 103 N.E. 1043 (1914); People v. Whitmer, 369 Ill. 
317, 16 N.E.2d 757, dismissed, 305 U.S. 576, 59 Sup. Ct. 360 (1938), rehearing denied, 306 
USS. 667, 59 Sup. Ct. 461 (1939). 

“Bartley v. People, 156 Ill. 234, 40 N.E. 831 (1895); People v. Price, 371 Ill. 137, 
20 N.E. 2d 61, cert. denied, 308 U.S. 551, 60 Sup. Ct. 94 (1939). 

“ People v. St. Clair, 244 Ill. 444, 91 N.E. 573 (1910). 
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to be mandatory and a defect in them is fatal whereas others sections are 
not held to be essential parts of the indictment, and a defect in them will not 
necessarily be fatal. 

The caption, showing the term, is not a part of the indictment and a 
mistake in it does not vitiate the indictment.** The part which recites the 
choosing, selecting, and swearing of the grand jury, which is called the 
commencement, is not a part of the count. The facts narrated after the 
commencement make up the count, and if a motion to quash is allowed, 
it is considered that only the narrative, or count part, is stricken, and those 
parts of the indictment ahead of this charging part still remain. If the first 
count of an indictment which recites the choosing of the grand jury, etc. 
is withdrawn, quashed, or stricken, and if the later counts do not recite 
those facts but refer to them, the later counts will still be good, because of 
this reference to that part of the first count, which still remains.** 

It is a requirement of the Constitution that prosecutions be carried on 
“In the name and by authority of the People of the State of Illinois” and 
these words cannot be dispensed with; they are matters of substance. A 
failure so to charge is fatal, either in arrest or on error.*® In the same fashion, 
the Constitutional conclusion is mandatory. 

There is no statutory requirement that the indictment be signed by 
the state’s attorney; his signature does not make it an indictment.*® 

It is for a court to decide from the allegations in the stating, or narra- 
tive part of the indictment what offense is charged. If a state’s attorney, or 
the foreman of a grand jury, by mistake, endorses an indictment as being 
for one type of an offense, when in the body of the bill a different offense 
is described in legal phrases, the indictment will be sustained regardless of 
the endorsement. Such a mistake is not fatal,*? since the charging part con- 
trols. A printed endorsement on the back of an indictment is not, in itself, 
a charge of the commission of any offense, but recourse must be had to the 
body of the indictment to disclose the nature of the charge.*8 Especially 
is this true where different crimes are charged in separate counts of an 
indictment. 

It may thus be seen that different rules are applied to various parts of 
an indictment, to the cover, caption, commencement, and to the charging 
part, conclusion, and endorsement. 


“ George v. People, 167 Ill. 447, 47 N.E. 741 (1897); People v. Shaw, 300 Ill. 451, 
133 N.E. 208 (1921). 

“Duncan v. People, 1 Scam. 456 (1838). 

* Hay v. People, 59 Ill. 94 (1871). 

“People v. Strauch, 247 Ill. 220, 93 N.E. 126 (1910). 

“ People v. Wright, 296 Ill. 455, 129 N.E. 819 (1921); Collins and Smith v. People, 
39 Tl. 233 (1866). 

* People v. Sobucki, 387 Ill. 358, 56 N.E.2d 628 (1944); People v. Woodward, 394 
Ill. 433, 69 N.E.2d 181, cert. denied, 329 U.S. 778, 67 Sup. Ct. 196, cert. denied, 331 U.S. 
862, 67 Sup. Ct. 1758 (1946); People v. Mulrenin, 415 Ill. 123, 112 N.E.2d 477 (1953). 
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The Charging Part of the Indictment 


The Constitution *® provides that in all criminal prosecutions the 
accused shall have the right to demand the nature and cause of the accusa- 
tion against him. This is to require such a designation of the offense as will 
enable the accused to prepare his defense and to plead a judgment in bar of 
a subsequent prosecution for the same offense. The stating, or narrative 
part, constitutes the body of the charge and must allege sufficient facts to 
charge a crime. 

In the drafting of this part of an indictment, two general methods exist, 
although the pleader may not be able to use both in all cases. The pleader 
may charge the offense in the language of the statute or he may specifically 
set out the facts which constitute the crime.®® If the language of the statute 
creating the offense does not sufficiently define the acts constituting the 
offense created, then the pleader must set forth the acts as he describes the 
charge. 

Whether the legislature, in creating a statutory offense, has defined 
the acts which constitute the crime, has been the subject of much litigation 
and review. In the statute creating the offense of “confidence game” ™ 
very broad language is used in describing the acts which constitute the viola- 
tion, and the section following ®? provides for a description of the offense 
by an indictment using certain specified words. It has been urged, on 
review, that an indictment, framed according to this form, is bad, and that 
the statute under which it was drawn is unconstitutional, as violating the 
provisions of proper specification. 

In considering this contention, the court reasoned that in some fields 
of violations, the devises employed are as varied as the mind of man might 
suggest, so that it is impossible for the legislature to define them in specific 
terms, and impossible for a pleader to specify them in an indictment. In 
such a situation it is proper for the legislature, without violating constitu- 
tional limitations, to provide for the sufficiency of the language.5* When 
that language is used, the defendant is sufficiently advised to enable him to 
prepare his defense, and is protected by the ensuing judgment against a 
second prosecution for the same offense.** 

If the statute sufficiently defines the acts, then a charging part using the 
statutory language is sufficient. In passing upon the constitutionality of 
new statutes the court has said that if the legislature uses words having a 
common law meaning, or a meaning made definite by statutory definition 


“Tix. Const. Art. II, § 9. 

Johnson v. People, 113 Ill. 99 (1885); People v. Barnes, 314 Ill. 140, 145 N.E. 
391 (1924). 

"Tri. Rev. Srat., c. 38, § 256 (1951). 

Id. § 257. 

°° Morton v. People, 47 Ill. 468 (1868). 

* DuBois v. People, 200 Ill. 157, 65 N.E. 658 (1902). 
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or previous judicial construction, it may strike directly at the evil intended 
to be curbed, leaving it to the pleader to state facts, bringing the case within 
the statutory definition, and to the judicial department of government to 
interpret the application of the statute to the facts stated.5> This seems to 
follow the general rule that if a statute is merely defining a common law 
crime, it is sufficient to allege the violation in the language of the statute.5® 

When a statute merely makes “reckless driving” an offense, a charge 
using just the language of the statute, is only the pleader’s opinion. There 
should be a statement of enough facts, to enable a court, in passing upon 
the sufficiency of the charge, to say that if those facts are established by 
proper proof, then a violation is described.*” 

Similarly, a charge of “contributing to the delinquency of a minor” is 
not sufficient if it merely recites the language of the statute which created 
the offense.5® Nor does the addition of a phrase which is not a part of the 
statutory offense, assist the charging part and make it sufficient. 

The court, when passing upon the question of the constitutionality of 
an Act creating or defining an offense, seems to feel that if the legislature 
has used words having a common law meaning, then that body has defined 
the offense for the accused by including a definition which is presumed to 
be known. The court will look to the common law meaning of the phrase 
to define the Acts constituting a violation of the statute. This renders the 
statute certain and definite so that it does not violate due process in this 
respect.®® 

It would seem that this test could easily apply in passing upon the suffi- 
ciency of the language in an indictment, testing whether or not the consti- 
tutional guaranties have been given the accused—whether he has been in- 
formed of the nature and cause of the accusation against him specifically 
enough to enable him to prepare fully for his defense. And it would seem 
that he could plead the judgment in bar of a subsequent prosecution for the 
same offense. If the test used in passing upon the constitutionality of a stat- 
ute were used in passing upon the sufficiency of the language in the charging 
part of an indictment, it would completely protect the accused (since he 
would be charged by language having a known meaning) and satisfactorily 
protect the pleader (since he would be reciting a charge in language having 
a known meaning). 

If the legislature, then, in creating a new offense, were to define the 
acts involved by phrases having a common law meaning (and in this manner 
renders the statute constitutional as certain and definite) the pleader should 
be able to charge the violation in the language of the statute, using those 


* People v. Green, 368 Ill. 242, 13 N.E.2d 278 (1938). 

°° People v. Garman, 411 Ill. 279, 103 N.E.2d 636 (1952). 

* People v. Green, supra note 55. 

* People v. Chiafreddo, 381 Ill. 214, 44 N.E.2d 888 (1942). 
* People v. Garman, supra note 56. 
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phrases (and thus render the charging part of the indictment certain and 
definite.) If the legislature in creating a new offense does not use common 
law phrases to define the acts, but uses words which have a statutory defi- 
nition, then the pleader should allege specific facts to enable the court to 
see that those facts come within the application of the statute defining the 
crime. If a statute uses common law phrases of known common law mean- 
ing to define a crime, the pleader should be able to charge a violation, either 
by using the language of the act creating the offense or by pleading the 
specific acts which constitute the violation. If a statute describes the offense 
by other than phrases having a common law meaning, then the pleader 
would have to plead sufficient facts to show that he comes within the statute. 
In either situation the pleader is alleging facts necessary to constitute a 
crime, plainly enough to be understood, and sufficient to apprise the accused. 

This would reconcile most of the cases where this question has been 
involved. It would avoid situations where correct results are reached but 
sometimes questionable language used. Suppose an act is held constitu- 
tional. It follows, then, that it is certain and definite, describing the crime 
by words of common law meaning, statutory definition, or having previous 
judicial construction. If a charge under this act is held bad, because not 
setting out the facts claimed to comprise the violation, on reasoning that 
the statute did not describe the acts composing the offense, this would seem 
to indicate that the statute itself is faulty.6° This could be avoided, and a 
more satisfactory result reached, by saying that common law phrases were 
not used in the creation of the offense, that statutory definitions only were 
involved, and so point out to the pleader that he must describe the acts 
in order to come within the definition of the statute. 

Courts have recognized that the legislature may set out by statute, 
language, which may be used in an indictment and which is sufficient to be 
constitutional, for example, in embezzlement,®! in confidence game,® in 
perjury,® and in arson,** even though some of the offenses might be wholly 
of statutory creation. 


Venue 


Venue must be clearly shown on the indictment. It is a controlling 
element in the statement of the commission of a criminal offense. The venue 
charged will determine whether the grand jury had jurisdiction to return 
the indictment and whether the court to which the indictment was returned 
had jurisdiction to try the accused. It is jurisdictional and a matter of sub- 


® People v. Green, supra note 55; People v. Chiafreddo, supra note 58; People v. 
Garman, supra note 56. 

* Tit. Rev. Stat., c. 38, § 217 (1951). 

@ Id. § 257. 

Id. § 475. 

“Id. § 54. 
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stance; a failure to allege venue may be taken advantage of on motion in 
arrest, even though a motion to quash was not made.® 

In most situations it is sufficient to describe the location of the acts 
complained of as being within the county and state where the prosecution 
occurs.®* If the act is unlawful and the location is not an essential element 
of the charge, then a general description of the county and state is sufficient.®* 
In a robbery charge the place of commission is not an element, so that proof 
that it happened anywhere within the county where the prosecution occurs 
is sufficient, for it is unlawful any place in the county. 

If a location be an element of an offense, such as an act within a certain 
distance of a school building, then such a location should be alleged, and a 
general location would not be sufficient. If by statute an accused is to make 
reports to a State of Illinois department which is located at Springfield, 
Sangamon County, an information, filed in Cook County without alleging a 
branch office there authorized to receive the report, is bad on motion in 
arrest.®8 


Time of the Offense 


With somewhat similar logic, the time of the offense must be stated 
with certainty. This date must be prior to the day of the return of the 
indictment and must be within the time provided by law for the prosecu- 
tion of the offense. In determining the sufficiency of an indictment upon 
a motion to quash, the date alleged must be taken as true, so that if the 
date alleged shows that the statute of limitations has run, the indictment is 
bad on its face. 

However, proof of the precise date as alleged is unnecessary, and a 
slight variation from the date charged is immaterial, unless time is an essen- 
tial ingredient of the crime, or unless the proof shows that the statute of 
limitations has run on the offense. 

In a larceny case an offense was charged to have been committed two 
days before the indictment was returned, and the defendant asserted that 
on that day he was in the county jail. Because a date (except for the period 
of limitations) is not a part of a larceny charge, such an argument has no 
value,® for larceny is an offense on any day. If an act charged be an offense 
only if committed on a particular day, such as on a Sunday, then the 
allegation of a proper date would be an essential element of the crime. 

Most of the questions concerning the sufficiency of indictments are 
directed to the stating or narrative part as distinguished from the more 


© People v. Powell, 353 Ill. 582, 187 N.E. 419 (1933). 

* People v. Lavendowski, 329 Ill. 223, 160 N.E. 582 (1928). 

* People v. Burke, 400 Ill. 240, 79 N.E.2d 488 (1948). 

* People v. De Met, 296 Ill. App. 215, 16 N.E.2d 133 (1st Dist. 1938). 


® People v. Taylor, 391 Ill. 11, 62 N.E.2d 683 (1945), cert. denied, 326 U.S. 784, 
66 Sup. Ct. 333 (1946). 
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formal parts. Here arise the questions of misjoinder, multiplicity, duplicity, 
surplusage, description of property, etc., and even faulty grammar. 


Particularity of Description 


Where the nature of the offense requires a description of chattels in- 
volved, they should be described with some certainty. This is to enable the 
court and the jury to determine whether the evidence offered in support 
of the charge relates to the property on which the indictment was founded 
and whether the property alleged to have been taken (e.g., in a larceny 
charge) can be the subject of larceny. The reason for this is to inform the 
accused so that he can prepare his defense. It also tends to insure the 
accused against a subsequent prosecution for the same offense. 

A chattel may be described by the name by which it is commonly 
known. The color of an animal alleged to have been stolen, or that it is 
blind, or that it bears marks or brands, or has been given a name, are not 
necessary averments in an indictment for stealing the animal, if it is other- 
wise properly described. Nor is it essentiai to a sufficient description that 
the style, color or material of a hat, cap or coat, or whether it is for a man 
or a boy be given; or that a watch is cased with gold or silver; or that 
the name of the author of a book, or the subject treated, or the color of 
the binding, etc., be given.” In a given situation some of these might be 
needed, but a failure to so describe need not be fatal in all cases. 

A finished product of manufacture may be described by the name 
given it by the manufacturer, or by the name by which the thing is com- 
monly designated by those who use it.74 Thus, an automobile may be 
described by its generic name in conjunction with the trade name of the 
car. A charge of stealing “one horse” is descriptive of the genus of the 
animal and not of sex, and will permit proof that the animal taken was a 
mare.’* It is not necessary to allege the color of the horse.7* Property 
described as “one cape” in its general, popular, and usual sense, means a 
garment and describes the property taken with reasonable certainty.™4 

In the absence of any controlling statute otherwise, the description of 
the property should be with reasonable certainty but detailed minuteness is 
not required. If sufficient certainty cannot be obtained because an accurate 
description is unknown, then such fact, if alleged in the indictment, will 
generally cure this lack. If the facts are known, however, and such an 
allegation is made, it will not avoid the need for certainty.” 

Where an offense against a person or his property is charged, the name 


Young v. People, 193 Ill. 236, 61 N.E. 1104 (1901). 
™ People v. Graves, 331 Ill. 268, 162 N.E. 839 (1928). 
" Baldwin v. People, 1 Scam. 304 (1836). 

*® Quinn v. People, 123 Ill. 333, 15 N.E. 46 (1888). 
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of the person injured must be stated, if known. The name stated must be 
the real name of the person, or the one by which he is usually known. The 
reasons for certainty are to enable the accused to prepare his defense and 
to plead the judgment in case of a second prosecution for the same offense.”® 


Allegations of Ownership 


Ownership of property, if material to the charge, and valuation, if an 
element, must be alleged in a similar fashion. When property is vested in 
an individual, or in a group of persons, or in an incorporated body, the 
indictment must describe the ownership in a natural person, or in the indi- 
viduals composing the group, or in the corporate body, with proper state- 
ments of its corporate existence. Thus, where ownership is alleged to be 
in a named company, without describing the company as a corporation, or 
without naming the persons who compose the company (if not a corpora- 
tion), the error is fatal on motion in arrest.77 Naming a company as “an 
association” does not overcome the error, for this does not properly allege 
facts to show that a company by that name could own property.7® An 
allegation that the item was the property of “R&RInc.” is a sufficient 
allegation of ownership in a corporation capable of owning property.” 
Where there is a failure to allege an “association” or “company” capable 
of owning property the question is not one of variance, or of a failure to 
prove a material allegation, but is a fatal defect in the charging of an offense. 

The property may be alleged to be in the real owner or in any person 
having a special property in it. It is the property interest as against the 
accused which is important. Obviously, proof at the trial must support the 
allegations of the indictment, but it is proper to allege that one is an owner, 
whose possession is rightful as against that of the accused. 

In a burglary charge, ownership of the dwelling house may be alleged 
in the name of the renter, if it was from his quarters that the property was 
taken.8° An allegation that a freight car was in the possession of a certain 
railroad company is not a sufficient charge of ownership, but an allegation 
of ownership in that company would have been supported by proof of 
lawful possession.§! There must be a direct averment of ownership (as con- 
trasted with an averment of possession) but proof of lawful possession will 
support the allegation of ownership. 

Ownership of a hotel room may be properly laid as the “certain build- 
ing, to-wit: room of S. in the M. Hotel” and, although the question of 


© People v. Smith, 341 Ill. 649, 173 N.E. 814 (1930). 
™ Wallace v. People, 63 Ill. 451 (1872). 

*’ People v. Brander, 244 Ill. 26, 91 N.E. 59 (1910). 

*® People v. Smith, 342 Ill. 600, 174 N.E. 828 (1931). 
* Smith v. People, 115 Ill. 17, 3 N.E. 733 (1885). 

* People v. Picard, 284 Ill. 588, 120 N.E. 546 (1918). 
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the occupancy is a matter for proof, such an allegation does not render the 
indictment bad on its face.S? 

In some offenses, a description of the building must be alleged to bring 
the charge within the meaning of a statute. A “Hotel” sufficiently describes 
a building ® as does a “stable” §* and a “chicken house.” °5 


Value of Property 


When the value of property is a material element in the crime involved, 
then the indictment must allege value. Since the proof at the trial must 
show a fair, cash market value at the time and place of the offense, the 
indictment must so allege, in order to be the basis for the proof. An allega- 
tion that certain property was “of the value of $150.00 to the Bank” is not 
a proper averment of value; it is not the same as a general averment of 
value.*6 


Less Technicality in Pleading 


Many of the technicalities of the old pleading are not now being fol- 
lowed, for great niceties and strictness in pleading should only be coun- 
tenanced and supported, when it is apparent that the defendant may be 
surprised on the trial, or unable to meet the charge, or make preparation 
for his defenses for want of greater certainty or particularity in the charge. 
A contrary rule tends more to evasion, and to become a means of escaping 
punishment for crime, rather than a means of preparing a defense against 
the accusation.** 

The criminal law is fast outgrowing those technicalities which grew 
up when the punishment for crime was inhuman, and when it was necessary 
for courts to resort to technicalities to prevent injustice from being done. 
Criminal law is no longer harsh or inhuman, and it is fortunate for the safety 
of lives and property that technicalities to a great extent have lost their 
hold.§* 

An indictment must be plain and unequivocal and contain the necessary 
elements, but when it is so drawn, false grammar, wrong spelling, defective 
rhetoric or errors in punctuation, do not render the indictment insufficient.®° 
Where a count begins “The grand juror” instead of “The grand jurors,” 
it is not insufficient.°° Where there are errors in spelling and the informa- 


© People v. Carr, 255 Ill. 203, 99 N.E. 357 (1912). 
Bruen v. People, 206 Ill. 417, 69 N.E. 24 (1903). 
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* People v. Kargula, 285 Ill. 478, 121 N.E. 179 (1918). 
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tion is not an artful pleading, it still may not be so defective as to be void.*! 
A statement of value in figures and symbols, customarily used throughout the 
country in the transaction of business, will not support an appeal that the 
accused could not understand clearly that part of his charge.” 


THE OFFENSE TO BE PROSECUTED 


In the preparation of the charging parts of an indictment, consideration 
must be given to the offense to be prosecuted. There is a distinction between 
an offense and the unlawful act out of which the offense arose. The un- 
lawful act causes the offense and the offense is the result of the act. It is 
easy to see that one unlawful act may give rise to two or more distinct 
offenses.®* Penalties are provided for offenses and not against acts. 

A charge of two different offenses growing out of the same transaction 
may be embraced in different counts of the same indictment. This is not 
to say that in the presentation of charges it is wise to charge different 
offenses in different counts of the same indictment, even though they arose 
from the same transaction. In the preparation of indictments, consideration 
should be given to the.rules of evidence involved in proving certain allega- 
tions, to the jury problems which can arise, to instructions needed, to verdicts 
required, and many similar questions. 

In fact, if the two offenses are closely allied, although separate in the 
violation, and thus could properly be pleaded in separate counts of one 
indictment, there may be but one judgment, and separate convictions on 
each count may create error.®* The problem of the trial on the charges 
made must be considered in the preparation of the charging parts of the 
indictment. 


Duplicity 


If separate offenses are charged in a single count, the indictment is 
subject to the charge of duplicity. To constitute duplicity in criminal 
pleading, there must be joined in the same count, separate and distinct 
crimes committed at different times.®° Where two offenses arise out of a 
single transaction, a single indictment may contain counts as to each offense, 
or the offenses may be joined in the same count.®® 

Thus if a single transaction resulted in several offenses, it would not 
make the indictment bad if all of the offenses were joined in one count, 
or if each offense was charged in separate counts of the same indictment, 


* People v. Ostrowski, 402 Ill. 106, 83 N.E.2d 276 (1949). 

* People v. Berry, 407 Ill. 231, 95 N.E.2d 325 (1950). 

* People v. Allen, 368 Ill. 368, 14 N.E.2d 397 (1938), cert. denied, 308 US. 511, 
60 Sup. Ct. 132 (1939). 
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or if separate indictments were presented as to each offense. The choice 
of methods will vary with the offense, but separate indictments for sepa- 
rate offenses may obviate many later questions. 

The right to demand of the state an election of counts for purposes 
of trial, presents matters for consideration, even though the indictment be 
good as to pleading and form. The court has the discretion to compel an 
election, if two or more offenses are joined to the prejudice of the defendant 
on trial, even though the indictment may be good as a pleading, and is 
not bad for duplicity, if the court in its discretion feels that a defendant 
may be prejudiced in his defense.® 

If separate and distinct felonies are joined in the same indictment, the 
indictment may be bad but not for duplicity. If it is apparent from the 
face of the indictment that the several counts relate to the same transaction 
(and in the absence of anything to the contrary, it will be presumed that 
the charges contained in each count relate to the same transaction) ** then 
the indictment is not bad as a pleading, but it may present problems in the 
trial. 

When an indictment charges in one count the stealing of a horse, 
which could refer to a violation of a particular statute, and in another count 
the stealing of a horse, buggy and harness, which might have been under a 
different statute, but alleges, in the different counts, stealing from the same 
person, this is not two crimes, but one. It is not duplicity, for it relates 
to but one act, fully completed at one time. Had the horse been stolen at 
one time and the buggy and harness at another, then there would have been 
force to the argument of duplicity for then there would have been separate 
and distinct crimes, committed at different times.°® This would have been 
duplicity in the second count, and a misjoinder of the two counts. 

It is not for the defendant to insist that he should not be put to trial 
on an indictment containing counts charging separate felonies. If it affirma- 
tively appears that these felonies are not parts of one transaction, but are 
separate and distinct, then he may object. The prosecution is required to 
elect only when the offenses charged in the different counts are actually 
distinct from each other and do not arise out of the same transaction.1” 


Misjoinder 


Questions, not of duplicity, but of misjoinder may arise, where in one 
indictment each separate count charges a separate and distinct offense. An 
indictment may perchance be drawn charging a defendant with various 


* Schintz v. People, 178 Ill. 320, 52 N.E. 903 (1899). 

* People v. Dougherty, 246 Ill. 458, 92 N.E. 929 (1910); People v. Mulrenin, 415 
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offenses occurring at different times, setting out each charge in a separate 
count. A defendant cannot be put on trial on an indictment containing 
counts charging separate felonies; yet, until it affirmatively appears that 
they are not parts of one and the same transaction, an election is not neces- 
sary.!°! But when that appears an election for misjoinder will follow. 

It is proper and uniform in practice, for the pleader to insert several 
counts, each charging a felony in different ways. This is done with a 
view to meeting the varying phases of the evidence and to being prepared 
to meet the testimony as it develops at the trial. The several charges in the 
indictment relate to the same transaction and are modified or varied to 
meet the proof. 

Thus, a defendant may be accused of murder in one count by stabbing, 
in another by a blow with a hammer, in another by striking and kicking, 
and in still another by some instrument or means to the grand jurors un- 
known—all charging the same killing of the same person at the same time 
and place, i.e., the same transaction. There, an election will not be required 
for it will become a question for the jury to determine which count it is 
that the evidence fits. 

However, if, as the evidence develops, it becomes apparent to the 
court, that it is sought to convict the accused of two or more offenses 
growing out of separate and distinct transactions, then the state will be 
compelled to elect the offense for which prosecution will proceed.!°? 

A motion to quash will not reach this misjoinder, if that be the sole 
point, for each count of the indictment correctly charges an offense. Each 
count would apprise the defendant of the nature of the accusation and each 
could be pleaded in bar of further prosecution for the same offense. But 
when the evidence indicates the need, the court should compel an election, 
and a failure to do so is error. 

Where different counts of the indictment charged the issuance of 
different quantities of shares of stock, the trial court cannot, at the beginning, 
determine whether these different counts related to the same transaction, and 
thus were but one felony, or whether they related to separate transactions, 
in which case the defendant can only be tried upon one. After the evidence 
is in and it discloses separate transactions, then it is error not to compel an 
election.1° 

The inclusion of separate offenses of the same character in different 
counts will not invalidate the indictment. Where an indictment, in several 
counts, charged larceny in one amount, from one person in one count, 
larceny in another amount from another person in another count, larceny 
in another amount from still another person in another count, and alleged 


* West v. People, 137 Ill. 189, 27 N.E. 34 (1891). 
12 Ibid, 

8 Kotter v. People, 150 Ill. 441, 37 N.E. 932 (1894). 
™ West v. People, supra note 101. 
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these acts as having occurred on different dates, a motion to quash for mis- 
joinder did not lie. When the defendant pleaded guilty to one of the counts, 
which was accepted by the state’s attorney, that became an election and 
no error occurred.!% Even though the indictment charges two offenses, 
advantage of that defect, in the absence of a prior motion to quash or to 
compel the state to elect, cannot be taken by motion in arrest of judgment.!°% 

It seems apparent that a defendant may be charged with separate and 
distinct felonies in separate counts, but he cannot be compelled to be tried 
upon such separate ones, unless they arose out of the same transaction. The 
joinder itself does not render the indictment bad as a matter of law. But 
if the trial begins, the jury is selected and the evidence is introduced and 
thereafter an election is compelled because separate and distinct transactions 
are involved, then the count withdrawn may perhaps later be pleaded in 
bar if a subsequent charge is prosecuted on the same set of facts. 

The pleader, therefore, should consider in the preparation of his indict- 
ments, not only the nature of the offenses being charged, the formal parts 
of the indictment and the statements to be used in the charging part, but 
should also consider carefully whether he should separate offenses into sepa- 
rate counts in one indictment or into separate indictments. Fewer objections 
will be successful if but one offense is pleaded in one indictment, subject to 
such changes as are provided by statute and the necessities of the facts. 

It is not good practice for the state to charge several offenses in one 
count of an indictment, although in stating some offenses, avoiding this may 
be difficult. Charging a rape may include a charge of assault with intent to 
rape in the beginning of the narrative; charging a murder may similarly 
begin with a charge of assault to kill. This pleading is not bad on preliminary 
motions. 

It is not good practice for the state to charge several offenses, each in a 
separate count of one indictment. Even though this pleading may not 
necessarily be bad on preliminary motions, trial procedures can become 
complicated and later possible developments, such as elections, prior 
jeopardy, etc., indicate that this procedure is not the best. 

The most satisfactory practice is for the state to present in one indict- 
ment a charge of but one offense, describing the commission of the one 
offense, in as many ways, each in a separate count, as the pleader may feel 
the evidence will warrant. This is fairer to the accused and will create fewer 
trial problems. 

When the grand jury has been impanelled, sworn and charged, has 
retired, deliberated, and voted its indictments, it must return these present- 
ments into open court. There a record is made of the return, and the grand 
jury is dismissed, subject to being recalled if needed, within the term. The 


** People v. Berry, 407 Ill. 231, 95 N.E.2d 325 (1950). 
People v. Stilson, 342 Ill. 158, 174 N.E. 45 (1930). 
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indictments then on file in the clerk’s office are the record on which the 
accused is charged. If defects exist in material parts of this filed document, 
it is fatal. 


CURING DEFECTS 


There is no amendment to an indictment. It has been found by a 
grand jury, upon their oaths; it cannot be altered or changed by any other 
person or body. Jeopardy not having attached merely by the filing of the 
indictment, a nolle prosequi and a new indictment by the grand jury, 
seems to be the only satisfactory, or clear way, of curing a fatal defect. 

This is not the rule as to informations. At common law, they were 
declarations of the king’s officer in the king’s suit. As the officer of the 
crown had framed them originally, he could, with leave, amend them. When 
an information has been properly amended the accused is entitled to a new 
plea, for the amendment might permit a new defense.!°7 

If the amendment to, the information makes a change in some material 
averment of the original charge, the amended information must be resworn. 
Changing a descriptive word from “brick” to “frame” is not such a substitu- 
tion of words, as to affect an essential averment.1°® However, adding a 
complete phrase to a charge, when it originally did not set out an offense, 
is a material amendment and must be sworn to after the amendment.) 

If an information is amended on its face by interlineation and the 
alteration does not change the crux of the charge, but merely describes 
differently the manner by which the charge arose, such an amendment does 
not require a renewal of the orginal formalities of the information.1!° 

Where it is found that there is some mistake in an indictment, as a 
wrong name or addition, or the like, the proper course is for the grand 
jury to return a new indictment, avoiding the defects of the first. And it is 
no ground of abatement, that the former has not been discontinued when 
the latter is returned.1!2 


ARRAIGNMENT 


When the indictment is thus before the court a bench warrant is issued 
to bring the accused before the court for arraignment. The amount of bail, 
if it be a bailable offense, is to be fixed by order of the court 112 and the 
process issued must have the amount endorsed upon it. If the process is 
returnable forthwith, and the court is not in session when the defendant 


Truitt v. People, 88 Ill. 518 (1878). 

*° People v. Wancoski, 209 Ill. App. 47 (2d Dist. 1918). 
® People v. Clarke, 407 Ill. 353, 95 N.E.2d 425 (1950). 
™ Tbid. 

™* Gannon v. People, 127 Ill. 507, 21 N.E. 525 (1889). 
™ Iii. Rev. Stat., c. 38, § 722 (1951). 
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is arrested, making it impossible for the accused to produce bail in open 
court, then the sheriff has authority to accept bail, conditioned that the 
defendant appear in court on the day to which it has been adjourned. For 
determining the sufficiency of this bail, the sheriff may make his own in- 
vestigation and may administer oaths in this inquiry.'?* 

The conditions of the recognizance in court are that the accused shall 
appear in court from day to day, and from term to term, until the final order 
of the court. It is questionable whether a sheriff, in taking his bond, can 
require conditions different from the statutory requirement that the de- 
fendant appear at the next day of court. If the accused does appear in 
response to the condition, and submits to the jurisdiction of the court, then 
the undertaking of the sureties is complete.1"* 

Before arraignment in court on a felony, the defendant must be fur- 
nished with a copy of the indictment showing the charges against him 
together with a list of jurors and witnesses.1!> If the charge be by informa- 
tion or complaint, then a copy shall be furnished at least one hour prior to 
the arraignment, hearing, or examination. If the accused appears in a felony 
case, and is not represented by counsel, in the arraignment, the court shall 
advise him of his rights to counsel, inquire as to his desire for counsel, and 
his ability to employ counsel. The court cannot accept a plea of guilty or 
waiver of counsel, unless the court find, from a record made, that the accused 
understands the nature of the charge and the consequences of a plea of 
guilty, understands his rights to counsel, and with this understanding waives 
his rights. It is now required by rule of court that this record, (the inquiries 
by the court and the replies of the accused, to make this determination, ) 
shall become a part of the common law record. In any event a plea may 
not be accepted from a minor under the age of eighteen years unless repre- 
sented by counsel.14® The defendant may then plead “not guilty” or 
“guilty,” or may elect to attack the indictment by which he is charged. 
If he stands mute, or refuses to plead, the court shall enter a plea of “not 
guilty,” and the trial shall proceed, just as though the defendant had entered 
that plea. 


MOTION TO QUASH 


Before entering a plea of guilty or not guilty, the accused may file a 
motion to quash the indictment. By this procedure he attacks the sufficiency 
of the indictment. If the motion be oral, it can raise points concerning 
defects in substance only, and not those of errors in form. It operates as a 


Id. ¥ 725. 


™* Wilson v. People, 10 Ill. App. 357 (4th Dist. 1882); Spillman v. People, 16 Ill. 
App. 224 (3d Dist. 1885). 


™ Titi. Rev. Srat., c. 38, § 729 (1951). 
6 1d.. c. 110, § 259.27 A. 
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general demurrer.1!7 If the indictment is drawn in such a manner as to 
fully inform the defendant of the crime with which he is charged, the only 
way by which he may take advantage of an informality of the indictment is 
by a motion to quash, specifically pointing out the defect.1!* If he makes 
an oral motion without such specification, or if he enters a plea of guilty or 
not guilty, then he cannot later assert defects which are merely of form. 
Where a record on review does not show the back of the indictment, and 
does not include an endorsement by the foreman of the grand jury and 
does not show the list of the witnesses upon whose evidence the indictment 
was found, and the motion to quash was oral and not specific, the question 
of the sufficiency of the indictment cannot be raised in the reviewing 
court.!!9 

If, on arraignment, the defendant enters a plea of not guilty, he cannot 
thereafter file a2 motion to quash the indictment and have the motion con- 
sidered, unless the trial court, in its discretion, will permit the plea to be 
withdrawn for the purpose of making the motion. Pleading to an indict- 
ment, in effect, admits its genuineness as a record.!2° A motion to quash 
should be made at the early stages of the cause, and it comes too late after 
a plea. 

If the errors complained of in the motion to quash are fundamental 
defects, defects which cannot be waived, and which go to the basic merits 
of the charge, then these errors can be urged by a motion in arrest. How- 
ever, if the accused has entered a plea of not guilty, and thereafter attempts 
to show an irregularity in the manner of calling the grand jury—a matter 
which may be waived—then that objection, not reaching a fundamental 
defect, should not prevail.!*1 

An indictment, when properly endorsed, and returned into court, since 
it is a court of record, has all the legal verity which belongs to such records. 
If a defendant desires, he may file a motion attacking that filed record. He 
does this by a motion to quash, but he cannot plead to the merits of this 
record and later attack the record itself. He cannot plead not guilty, and 
thus deny the truth of the charges made, or plead guilty, and admit the 
truth of those charges, and, then later claim that no charges were made. 

Under some of the older rules a motion to quash could only be founded 
upon some defect apparent upon the face of the indictment. This generally 
limited the court’s inquiry to the question of law raised by the text of the 
indictment itself—the language of the charging part, the period of limita- 
tions shown by the dates, etc. This rule has yielded to permit a court to 


4™ People v. Kocielko, 404 Ill. 54, 87 N.E.2d 778 (1949); 413 Ill. 286, 108 N.E.2d 
770 (1952). 

“8 People v. Berry, 407 Ill. 231, 95 N.E.2d 325 (1950). 

* People v. Kocielko, supra note 117. 

2 Gitchell v. People, 146 Ill. 175, 33 N.E. 757 (1893). 

4 People v. Green, 329 Ill. 576, 161 N.E. 83 (1928). 
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look into matters outside the record as to things properly brought to its 
attention. 

If an accused wishes to attack the grand jury—that it was not drawn 
according to law—that point may be presented to the court by a challenge 
to the array or by a motion to quash the indictment, as not having been 
found by a body legally assembled.!?? Such an attack cannot be made by 
a motion for new trial, for the remedy proposed cannot reach the error 
alleged. Even when such a defect is complained of, it must be specifically 
asserted. The motion must point out the error, and a broad statement that 
“the indictment is wholly insufficient in law” will not raise the question that 
the grand jury was not legally constituted.1*? Such a motion would be con- 
sidered as waiving the irregularity. 

This is based in part upon the procedures which must obtain in the 
court. When a motion to quash attacks the indictment for alleged defects 
apparent on the face of the instrument, it becomes but a question of law 
for the court. When a motion to quash alleges defects outside of the face 
of the indictment, some evidence of some sort must be presented in order 
for the court to rule. A court might easily be confronted with mixed ques- 
tions of fact and of law—testimony by some and denials by others—in order 
to have before it the evidence of these latter errors. 

Whether the county board was in a properly called session when the 
grand jury was selected,!** whether the members of the grand jury were 
“as near as may be a proportional number” from the towns of the county,1?5 
whether the members of the grand jury were notified by mail to appear in 
court and not by service of summons,!** whether some individual members 
of the grand jury were not qualified—these, and many similar questions 
which can be raised to attack the grand jury, indicate that the trial court 
must have to hear evidence to pass upon the questions presented,!** and 
must decide upon facts to pass upon the law. 

In the motion to quash, the matters previously discussed in the prepara- 
tion of the indictment are generally the subject of attack—venue, date, 
description, ownership, corporate existence, misjoinder, etc. If the motion 
is allowed and the indictment held bad, the defendant may be indicted by 
a later grand jury (unless other factors appear, such as period of limitations) 
and he cannot claim prior jeopardy. 


™ Stone v. People, 2 Scam. 326 (1840); People v. Marino, 404 Ill. 37, 88 N.E.2d 8 
(1949); remanded 332 U.S. 561, 68 Sup. Ct. 240 (1947); instructions denied, 333 US. 
852, 68 Sup. Ct. 729 (1948), cert. denied, 339 U.S. 921, 70 Sup. Ct. 609 (1950), 404 Ill. 35, 
88 N.E.2d 7 (1949). 

8 Berkenfield v. People, 191 Ill. 272, 61 N.E. 96 (1901). 

™* People v. Turner, 260 Ill. 84, 102 N.E. 1036 (1913). 

*5 People v. Hopkins, 415 Ill. 11, 111 N.E.2d 587 (1953). 

*6 People v. Gierens, 400 Ill. 347, 81 N.E.2d 165 (1948), cert. denied, 336 U.S. 904, 
69 Sup. Cr. 490 (1948). 

* People v. Price, 371 Ill. 137, 20 N.E.2d 61, cert. denied, 308 U.S. 551, 60 Sup. Ct. 
94 (1939). 
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PLEA IN ABATEMENT 


Before his plea the accused may raise an objection of misnomer, which 
is a mistake in the defendant’s name. This is a defect in form only, where 
not a mistake in the identity of the individual. Such an objection must be 
raised by a plea in abatement, and it comes too late after a plea of not 
guilty.128 Unless specifically pleaded and interposed at the proper time, 
it is waived. 

This rule does not obtain as to some other special defenses—former 
acquittal or former conviction or pardon, which may be shown later in 
the trial. This rule does not apply where the name, in the charging part of 
the indictment differs from the name used in other parts. Such a defect 
occurs where, by mistake in drawing an indictment for murder, the name 
of the person slain might be substituted for the defendant, where the name 
of the victim inadvertently appears as the name of the defendant. Under 
such a set of facts, the indictment would be null and void as to the intended 
defendant, and being void, the intended defendant could not be tried upon 
that charge. This is not accurately a “misnomer” but rather a failure to 
charge the person. 

If a defendant wishes to raise the question of misnomer, by a plea in 
abatement, under common law, he must, in his pleading, state his real name. 
If the state files a replication to the plea, and as to this issue, the plea of 
misnomer is sustained, then the state can re-indict and proceed to trial just 
as though the accused had never been indicted. Rather than be too con- 
cerned about the procedure of the misnomer pleas, it would be safer prac- 
tice, where a plea of misnomer is filed, to have the defendant re-indicted by 
the correct name which he must give when he files his plea under oath.1*° 


PLEA IN BAR 


The defendant may avoid a trial on the indictment returned if he can 
be successful on a plea of prior conviction, prior acquittal, or pardon. The 
procedure on the time of filing a plea in bar, and the results of a ruling on 
this plea has caused some confusion. May a plea of former jeopardy be 
filed independently of a plea of not guilty? May a defendant urge that he 
has been previously charged for the same offense, been tried and found 
guilty (or not guilty) without at the same time pleading not guilty to the 
pending charge? What is the legal result of making this plea without a 
plea to the merits of the charge, if the special plea is not allowed? 

Some old rules apparently held that when a defendant filed a special 
plea of former jeopardy and a demurrer was sustained to that plea, the 
court immediately sentenced the defendant.1®° The question of the right 


"8 People v. Vinci, 369 Ill. 563, 17 N.E.2d 19 (1938). 
*° People v. Corbishly, 327 Ill. 312, 158 N.E. 732 (1927). 
™ Freeland v. People, 16 Ill. 380 (1855). 
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of the defendant to plead over was not discussed, mentioned, or decided in 
the case cited. That case involved a misdemeanor, and it apparently followed 
the common law 1"! that if a plea in abatement be held bad on demurrer, 
the judgment was that the defendant answer over, but if a plea in bar be 
held bad on demurrer, the judgment was general against the defendant. In 
misdemeanor cases this rule apparently extended to any plea, not on the 
merits, because the defendant had no right to plead over. 

Later cases have not followed that old rule, and now when any plea 
in bar tenders an issue of law and not of fact, such a plea may be filed inde- 
pendently of a plea to the merits, and if the judgment be against the defend- 
ant, he is allowed to plead over.18? This allows prompt disposal of cases upon 
questions of law, without trial, for the court can dispose of these matters, 
and if the judgment requires it, the defendant can then plead to the merits 
of the cause. 

Seemingly, there was no confusion as to the right to enter a plea in bar 
with a plea of not guilty. The present rule apparently is that when a de- 
fendant interposes a special plea in bar, he may as a matter of right, plead 
over, if a demurrer is sustained to the special plea, and this, regardless of 
whether it be a misdemeanor or a felony.!* This rule is also founded upon 
the requirement that the defendant must enter a plea to the charge, and in 
the absence of such a plea, a court is without jurisdiction to enter a judg- 
ment of conviction. 

If a defendant enters a special plea in bar, that of prior conviction or 
prior acquittal, that plea to be successful, as Blackstone commented,'** has 
to be “for the same identical act and crime,” or a judgment “on the same 
offense.” Thus, to entitle a defendant to this plea, it is necessary that the 
crimes charged in the first and second indictments should be the same. If 
the crimes charged in the first and second indictment are so distinct that 
evidence of the one will not support the other, then a conviction or acquittal 
of one will not bar a prosecution for the other. If the first indictment was 
such that the defendant could not have been convicted of the second indict- 
ment upon it, then the former conviction, or acquittal, cannot be a bar to 
prosecution on the latter. 

Assuming that there is presented proof of the facts alleged to sustain 
the charge in the second indictment, those facts must be sufficient in law 
to warrant a conviction on the first indictment and the offense charged in 
the second, and not of some different offense. The defendant must have 
been in peril at the first prosecution of the same offense charged in the 
second. If the defendant could not, by any legal possibility, have been 
convicted at the first prosecution, of the offense charged in the second, he 


1 People v. Corbishly, supra note 129. 

*? People v. Bain, 358 Ill. 177, 193 N.E. 137 (1934). 
8 Tbid. 

4 BL. Comm. 336. 
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cannot say that he is in peril of a second conviction on the same offense.1* 

It is not enough that the act be the same, for by one act a person may, 
in law, commit several offenses. The constitutional inhibition is that the 
accused shall not twice be put in jeopardy for the same offense.'** This is 
directed at the offense and not at the act for several offenses may grow out 
of one act. The prohibition of the constitution has no application where 
separate and distinct crimes are committed by the same act.'%7 

Thus, an acquittal of a former charge of arson is not a bar to a later 
prosecution for simultaneously burning the contents of the building to 
defraud an insurance company; 188 where a night watchman is killed during 
the commission of a burglary, an acquittal on a charge of murder is no bar 
to a subsequent prosecution of the same defendant for the burglary; 1° 
an acquittal of manslaughter by motor vehicle, arising out of the death of 
one pedestrian, is not a bar to a later prosecution for a manslaughter as to 
another pedestrian killed by the same act.!#° 

The cases of prior jeopardy seem to be classified into three general 
groups: (a) where there are different degrees of the same offense and 
the defendant has been acquitted, or convicted, of a charge involving one 
of those degrees, there the plea is sustained on the doctrine of carving—the 
taking of one out of the other; (b) where the commission of larceny con- 
sists of a felonious act and different kinds of articles of property or of 
different owners are stolen, there is but a single larceny; 141 and (c) where 
a single felonious act results in the commission of two or more crimes, not 
embraced in different degrees of the same offense.!*? 

The offenses are not the same when there is a distinct element in the 
one which is not included in the other, although both may arise from the 
same act. An acquittal on a burglary charge for breaking into an office 
and a vault, is not a bar to a prosecution for robbery from the watchman 
who was forced to open the vault,!#* because the elements of burglary and 
robbery are different. 


BILL OF PARTICULARS 


If the motion to quash and the other pleas are overruled, the defendant 


*% Campbell v. People, 109 Ill. 565 (1884). 

#6 Trt. Const. Art II, § 10. 

*" People v. Allen, 368 Ill. 368, 14 N.E.2d 397 (1938), cert. denied, 308 U.S. 511, 
60 Sup. Ct. 132 (1939). 

** People v. Fox, 269 Ill. 300, 110 N.E. 26 (1915). 

*® People v. Andrae, 305 Ill. 530, 137 N.E. 496 (1922). 

* People v. Allen, supra note 137. 

* People v. Israel, 269 Ill. 284, 109 N.E. 969 (1915); People v. Perrello, 350 Il. 
231, 182 N.E. 748 (1932). 

™ People v. Allen, supra note 137. 

* People v. Flaherty, 396 Ill. 304, 71 N.E.2d 779, cert. denied, 331 U.S. 856, 67 Sup. 
Ct. 1745 (1947). 
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may, before the trial, move for a bill of particulars. The purpose of this 
bill is to require the state to furnish requested information. The motion 
should be in writing, pointing out specifically the particulars desired. 

This motion is addressed to the sound discretion of the court. It is 
only where the defendant cannot properly prepare his defense without 
these particulars, that the court will require them to be furnished.'** If the 
defendant is prejudiced by not knowing certain facts so that he cannot 
prepare his defense, the motion lies. It is never the function of the bill, 
however, to demand that the state disclose the evidence it intends to pro- 
duce.145 

If'a motion to quash charges insufficient allegations or failure to set 
forth facts, and the indictment is held sufficient, the defendant has been 
properly apprised of the charge he is to meet. A charge, in several counts, 
of taking indecent liberties with a child, each in the language of the statute, 
sufficiently particularizes the offense so that the defendant is notified, with 
reasonable certainty, of the precise offense with which he is charged. A 
motion for a bill of particulars, asking the prosecution to describe spe- 
cifically the acts alleged to have been committed to constitute the crime 
charged, is properly denied, for not only does the indictment sufficiently 
advise the defendant of the offense, but a bill of particulars is only to be 
used to enable the defendant to understand the nature of the charges against 
him, or to prepare his defense, never to require a disclosure of facts which 
would constitute evidence at the trial.'*6 

If the allegations of the indictment are sufficient to inform the accused 
of the charge made against him, and sufficient to enable him to prepare his 
defense, a bill of particulars is unnecessary.147 An indictment charging the 
confidence game, framed substantially according to the statute, clearly in- 
forms the defendant of the offense charged so that he can prepare his 
defense 45 and therefore a bill of particulars is not necessary to protect the 
rights of the defendant.'*® If a defendant is charged with the crime against 
nature,©° or a conspiracy,!*! he does not need further particulars to pre- 
pare his defense. Where there has been argument by a motion to quash, 
complaining that the description of the property stolen was insufficient, 
and the court has held that the description was sufficient, a bill of particulars 


4 Gallagher v. People, 211 Ill. 158, 71 N.E. 842 (1904), dismissed, 203 U.S. 600, 
27 Sup. Cr. 779 (1906). 


* People v. Munday, 280 Ill. 32, 117 N.E. 286 (1917), cert. denied, 254 US. 638, 
41 Sup. Cr. 13 (1920). 


“© People v. Sims, 393 Ill. 238, 66 N.E.2d 86 (1946). 
“ People v. Payne, 359 Ill. 246, 194 N.E. 539 (1935). 
*8 Morton v. People, 47 Ill. 468 (1868). 

Du Bois v. People, 200 Ill. 157, 65 N.E. 658 (1902). 
© Kelly v. People, 192 Ill. 119, 61 N.E. 425 (1901). 
*1 Gallagher v. People, supra note 144. 
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is unnecessary, since the indictment sufficiently informed the defendant of 
the charge.15? 

The object of a bill of particulars is not to make a charge against the 
defendant, for the charge is made by the indictment. The indictment can 
neither be helped nor hurt by the recitations in the bill of particulars. The 
only object is to enable the defendant to prepare his defense and to advise 
him of the charge presented. The effect, therefore, of a bill of particulars 
is to limit the evidence to the matters set out in the bill, but it is not a 
requirement that that evidence must be produced.** A bill of particulars, 
requested and furnished as to one count of an indictment does not so limit 
the scope of the evidence, otherwise proper, under other counts.154 

If the bill furnished does not satisfy the defendant, he must make a 
new motion, which is again addressed to the sound discretion of the court. 


MOTION FOR SEVERANCE 


Before actually beginning the trial if there be more than one defendant 
charged in the same indictment, one of them may present a motion for a 
severance. Such an application for a separate trial is also addressed to the 
sound discretion of the trial court, and unless that discretion is abused, the 
decision of the trial court is not subject to review.1®> Since the granting of 
a separate trial is a matter of judicial discretion, the motion must disclose 
how the defendant would be prejudiced by a joint trial, for as a general 
rule, persons jointly indicted should be tried together.>* 

If the defendant fails to show how he would be prejudiced by a joint 
trial, he cannot on review complain that the trial court denied his motion. 
The motion for the severance must set out the grounds showing the reasons, 
and the trial court passes upon the motion on those grounds, at the time 
it is made.157 Severance is not a matter of right, nor to be granted merely 
because some of the defendants might prefer to be tried separately from 
others.45® It is only where there is a clear showing that a denial of the 
severance would be prejudicial to some one, or more, of the parties that 
the trial court should grant the severance. 

The most common grounds upon which a severance will be given, is 
that the defense offered by one defendant is so antagonistic to the defense 
offered by the remainder of the defendants, that a separate trial is necessary 


* People v. Finch, 394 Ill. 183, 68 N.E.2d 283, cert. denied, 329 U.S. 786, 67 Sup. Ct. 
298 (1946). 

* People v. Westrup, 372 Ill. 517, 25 N.E.2d 16, cert. denied, 310 U.S. 642, 60 Sup. 
Cr. 1089 (1940). 

* People v. Poindexter, 243 Ill. 68, 90 N.E. 261 (1909). 

*5 People v. Fisher, 340 Ill. 216, 172 N.E. 743 (1930). 

** People v. Sheehan, 407 Ill. 545, 95 N.E.2d 878 (1951). 

*' People v. Meisenhelter, 381 Ill. 378, 45 N.E.2d 678 (1943). 

*8 People v. Siegal, 362 Ill. 389, 200 N.E. 72 (1936). 
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to insure a fair trial.15® When a motion for a separate trial is made on the 
ground that a confession by a co-defendant will implicate the petitioner, a 
severance will be allowed, unless the state’s attorney declares that the ad- 
missions or confessions will not be offered in evidence upon the trial, or 
unless there be eliminated from the confession, any reference to the co- 
defendant applying for the severance.!® Because confessions of but one 
co-defendant are not competent, as against the other co-defendant, a sever- 
ance will be granted, if the using of one’s confession, would be prejudicial 
to the other. If the confessions are not adverse, or are consistent, or are 
joint, a separate trial will not be given.?® 

A ‘defendant, before beginning his trial may move for an election, but, 
as discussed earlier, unless the offenses charged in the different counts are 
in fact distinct from each other, and do not arise out of the same trans- 
action, election will be denied.!®? 


CONCLUSION 


After the grand jury has been properly summoned, and impanelled; has 
heard its witnesses and voted its true bills; has signed its indictments and 
returned them into court; after the court has properly recorded the indict- 
ments and ordered the bench warrants; after the defendant has argued his 
pleas in bar and motions to quash, requested his bill of particulars and his 
severance, and the indictment is finally sustained, the cause is ready for trial. 


* People v. Betson, 362 III. 502, 200 N.E. 594 (1936). 
People v. Barbaro, 395 Ill. 264, 69 N.E.2d 692 (1946). 
People v. Fisher, supra note 155. 

*? People v. Byrnes, 405 Ill. 103, 90 N.E.2d 217 (1950). 








THE TRIAL OF A CRIMINAL CASE 


BY RICHARD B. AUSTIN * 


AS ONE WHO HAS SPENT more than half of his professional life as a 
prosecutor, I emphatically believe that every person charged with crime 
is entitled to receive the benefit of every safeguard guaranteed him by law, 
regardless of his guilt or the heinous nature of the crime with which he is 
charged. Only when a defendant has been capably represented can a con- 
scientious prosecutor realize that full measure of satisfaction for a job well 
done that a conviction in a hard fought case brings. I and other prosecutors 
on many occasions have had to come to the aid of defendants who were 
so ineptly represented that it appeared a grave injustice might be done. 

I hope the above explains the anomaly as to why I have consented to 
write this article, which I hope will be of some aid to those who may be 
called upon to defend a criminal case. If it is of help, it will also redound 
in some measure to the benefit of the prosecution. Every capable prose- 
cutor would prefer to contend with an able adversary who knows the law 
rather than one so inadequate that he must be taught the law as the case 
proceeds. I cannot in the space allotted me be of much help to the recent 
law school graduate or the office practitioner in developing them as suc- 
cessful defense lawyers. I do hope that the suggestions that follow will 
be of assistance to attorneys with some civil trial experience, if they are 
called upon to defend a person charged with crime. 

Two contrary concepts seem to afflict those who engage in their first 
criminal defense. The first is an attitude that practice in the criminal court 
is as foreign to their prior experience as admiralty and patent law, and as 
a result they feel totally inadequate to cope with the situation. The other 
attitude is that criminal defense work is so similar to their prior trial prac- 
tice that little if any preparation is necessary. 

Both concepts are basically incorrect. The truth of the matter is that 
a capable civil trial attorney with proper preparation of both the facts and 
the law can give his client the adequate defense to which he is entitled. 
When engaged in the trial of the average criminal case, he must realize that 
the odds are overwhelmingly against him for obtaining an acquittal. Before 
reaching the indictment stage the facts involving the charge have been sifted 
by the prosecutor, the examining magistrate, and the grand jury. The weaker 
cases have fallen by the wayside in this process. Based on figures in Cook 


* RICHARD B. AUSTIN. Ph.B. 1923, Denison University; J.D. 1926, Uni- 
versity of Chicago; formerly First Assistant State’s Attorney of Cook 
County, Illinois; presently Judge of the Superior Court of Cook 
County. 
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County, the chances of an acquittal are less than one out of three in a jury 
trial and less than one out of four in a bench trial. Thus, if a defense attor- 
ney at the conclusion of the case feels that he has conscientiously given his 
client the best of his ability, he should obtain some modicum of satisfaction 
regardless of the verdict. Your client in most cases involved himself in his 
predicament long before you were retained to represent him. It is your 
responsibility to obtain his acquittal by every legal means, but if the facts 
against you are so overwhelming that this cannot be done, the futility of 
your efforts should not disturb your future peace of mind. 

I do not intend, nor does this space allotted permit me, to give citations 
on every point or suggestion I intend to make. Support of those proposi- 
tions can be quickly and readily found in the digest once the point has been 
called to your attention. If I can but point out what in my opinion should 
be done and what should be avoided, I feel that I have accomplished the 
most that can be done in an article of this kind and limited scope. Other 
articles in this issue deal adequately with pretrial practice and motions, and 
so with this preface we start the trial of a criminal case in Illinois. 


PREPARATION FOR TRIAL 
Interviewing Your Client 


The first person you probably will talk to upon being retained in a 
case is either your client or some member of his family. You must impress 
upon them the necessity of telling you, their lawyer, the entire truth about 
the matter, giving you all the knowledge they have, regardless of how it 
may in their opinion incriminate your client or injure his chances to obtain 
an acquittal. Your client must be convinced that you will be seriously 
handicapped in representing him unless you have all of the facts and details 
known by him revealed to you. Detailed notes should be kept of your 
interview with your client so that his version of the facts may be subse- 
quently checked against information obtained from the defense and prose- 
cution witnesses and any subsequent story that he may tell you, despite all 
your entreaties at the first interview to get the whole truth from him. 

In most instances you will find that he or she has been less than frank 
with you at your first interview. This perhaps is due to the fact that if 
they possess information which tends to incriminate them, they hesitate to 
reveal it to anyone, much less one whom they have met for the first time. 

If your client is in custody for a bailable offense, one of your first 
duties may be to obtain his release on bail. In doing so the inexperienced 
practitioner in criminal law should be warned in regard to some of the 
practices in which bondsmen indulge. First of all, if your client is being 
held for examination by an examining magistrate, an arrangement should be 
made with the bondsman that the fee paid for the bond will cover all bonds 
your client may have to make up to the time of trial. Your client may be 
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confronted with making a second bond in the event he is bound over to 
the grand jury. If he does make a holdover or a grand jury bond and is 
subsequently indicted, your client will then be confronted with the necessity 
of making a third bond. Thus it is highly desirable that in making arrange- 
ments with a bondsman the fee paid covers all bonds, whether they be 
examining magistrate bonds, holdover bonds, or indictment bonds. 

If your client denies being present at the scene of the crime, every effort 
should be made to ascertain from him where he was at the time the crime 
is alleged to have occurred. You should also seek to ascertain all witnesses 
he may know of who can account for his presence elsewhere at the time. 

If your client admits doing the physical acts charged in the indictment 
but states that he did not have the intent necessary under the law, such as 
passing a forged check with knowledge that the same was forged, every 
scintilla of evidence that he may have knowledge of should be obtained 
from him to support his lack of intent or knowledge. 

In the case of a homicide, if he admits the inflicting of the fatal wound 
but maintains it was done in necessary self-defense, all witnesses and all 
evidence that will corroborate his statement should be sought from the client 
in this initial interview. You should also seek at this interview to ascertain 
what, if any, confessions, admissions, or even exculpatory statements have 
been made by your client. 

In the event some have been made, it is then your duty to ascertain under 
what circumstances they were made in order to determine whether they 
were made under circumstances that would make them admissible in evi- 
dence. In the event your client tells you that these confessions were ob- 
tained by coercion, threats, or promises, you should, after leaving him, make 
an effort to ascertain whether or not his allegations regarding the manner 
in which they were obtained are true. 

It is also desirable to obtain from your client, if he has the knowledge, 
whether or not he has been implicated by any codefendant and whether or 
not there is a possibility of accomplice testimony being used against him in 
the course of the trial. If he maintains his innocence and also advises you 
that he has been implicated by someone, an effort should be made to ascertain 
the motive of the person who has implicated him. 

You should make it clear to your client at this first interview that you 
are not going to be a party to framing a false defense for him; that you 
will see that he receives the benefit of every legal safeguard to which he is 
entitled; that you will raise every legal objection to aid him in his defense; 
but that you will not be a party to preparing any false alibi or to the coach- 
ing of a perjured defense. If, after receiving these admonitions from you, 
he states you are not the lawyer that he wants in this case, you are better 
off withdrawing at this point. 

Conclude your interview by telling your client that you will endeavor 
to corroborate the story that he has told you and will be back to check 
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with him after having interviewed the witnesses whose names he has given 
you. 


Interviewing Defense Witnesses 


It is my opinion that all witnesses should be interviewed by the trial 
attorney rather than by one of his investigators. These witnesses must later 
be examined or cross-examined by you and you will be better informed 
regarding them by a personal interview. You will have an opportunity to 
judge their mental attainments, their emotional stability or the lack of the 
same, their mannerisms, their appearance, and the way in which they express 
themselves, if you do the interviewing. 

I believe in the direct approach in interviewing witnesses. I suggest that 
you identify yourself as the attorney for your client, advise the witnesses, 
if they are not already aware of the fact, of the charge that confronts your 
client, the time and place that the crime was supposed to have occurred, 
and further advise them that their names were given you by your client as 
individuals who could supply the information that would vindicate him of 
the charge with which he is faced. If they are alibi witnesses, advise them 
that your client stated to you that at the time the crime was alleged to have 
occurred, he was with them and other people, naming them, at a party or 
other occasion such as he may have described to you. If the witnesses agree 
that your client was with them at that specific time, ascertain whether or 
not it was a birthday, an anniversary, or some other date which tends to fix 
the occasion in their minds. Ascertain, if you can, whom they recall being 
present besides themselves and your client. Ascertain, if you can, what was 
done during the course of the evening or during the occasion your client 
was with the witness being interviewed. If the witness fails to mention other 
specific persons whom your client stated were present on the occasion, 
advise them that your client has stated that these other specific persons were 
present and ask them if they have any recollection of the presence of these 
other persons. Also take note of any persons mentioned by the witness 
who were not mentioned by your client. Later you can check with your 
client to see whether he omitted their names by inadvertence. This supple- 
mental information can also be used to interrogate other prospective wit- 
nesses on your list. Frequently these witnesses do have information that 
your client has not considered of sufficient importance to mention to you. 
Frequently, also, valuable information has been obtained from witnesses 
regarding certain events concerning which you were not informed at the 
time the interview occurred. 


Interviewing Prosecution Witnesses 


Some lawyers who have never engaged in a criminal trial are unaware 
that defense counsel has a perfect right to interview the prosecution wit- 
nesses. They not only have this right, but they owe a duty to their client 











356 CRIMINAL PROCEDURE IN ILLINOIS [ VoL. 1953 


to endeavor to ascertain all the information they can from such witnesses. 
The prosecutor in a well publicized case may instruct his witnesses that 
defense counsel has a right to interview them, that he may exercise that 
right, and that they too have a right not to answer any questions put to 
them by defense counsel. However, in a large community the trial assistant 
for the prosecution seldom has a chance to talk to his witnesses until shortly 
before trial, and it is in those cases that you may be able to obtain some 
valuable information from the prosecution witnesses. Their names, of course, 
will be given to you upon your demand for a list of witnesses from the 
prosecution. 

It is advisable, in my opinion, when interviewing prosecution witnesses, 
for the defense lawyer to have another party with him so that the prosecu- 
tion witness later cannot say that an effort was made to induce him to change 
his testimony. The presence of a third party will make it less likely that 
such a witness will subsequently change his testimony. It is sometimes 
possible to obtain from prosecution witnesses information and names of 
other witnesses which upon investigation may be of benefit to your client. 
Careful note should be made of the data received from prosecution witnesses, 
to be used for further investigation of the information obtained. Perhaps 
the best approach to a prosecution witness is to advise him that there is a 
serious doubt regarding the defendant’s guilt, that he of course does not 
want to be a party to a miscarriage of justice, and that you feel it your duty 
as a lawyer to investigate every possible angle of the case to ascertain 
whether or not an injustice might not be done your client. 

You will find that police officers and deputy sheriffs are most reluctant 
to discuss their cases with the attorney for the defendant. It thus becomes 
necessary in many cases to obtain a subpoena duces tecum for the police 
records. These will contain a report of the arresting officers to their superior, 
a report of the crime by the complaining witness to the police, and other 
data which may prove most valuable in the defense of your client. 

Usually after a robbery the complaining witness gives a description of 
the men involved in the robbery—a description which involves age, height, 
appearance, coloring, weight, clothing, etc. It may well be that the police 
records will reveal that immediately after the crime a female witness iden- 
tified the two men who held her up as being over six feet tall, weighing 
180 to 200 Ibs. and having dark hair, and your client who has been subse- 
quently arrested for the crime may be but 5’8”, weigh 150 lbs. and have 
blonde hair. This data thus is most valuable in endeavoring to discredit the 
identification of a complaining witness, in view of the fact that the descrip- 
tion she gave the police immediately after the occurrence is so different 
from the actual appearance of your client whom she had subsequently 
identified. 

In the larger communities of the state, the warden of the county jail 
has a physical examination made of each prisoner at the time he enters his 











357 














































THE TRIAL 





FA] 


institution. If your client has indicated to you that he made a confession 
because of brutality, one of the places you must check first for corrobora- 
tion of his story is the card at the county jail. If, in fact, he was abused by 
the police, evidence of this abuse will show on the chart, such as bruises 
on the chest, legs, arms, or wrists of the prisoner. While on this subject, 
I might suggest that if your client at the time he is released on bond from 
the authorities has any evidence on his body of police bruitality, he should 
be taken immediately before a reputable, disinterested doctor for a physical 
examination. If photography will show the evidence of brutality to a jury, 
photographs also should be taken at this time, in the presence of the doctor. 

In cases where knowledge or intent is the crux of the proof as far as 
your client is concerned, witnesses should be interrogated very carefully 
in regard to evidence of such knowledge or intent. 


Further Preparation 


In cases where physical evidence is to be introduced on behalf of the 
prosecution, a request of the trial court that you be given an opportunity 
to inspect the physical evidence will usually be honored. On occasions, 
such inspection of the physical evidence may give you valuable assistance 
in preparing the defense of your client. 

Your witnesses should be prepared by you for their courtroom appear- 
ance. They should be told what will occur while they are on the witness 
stand; that first of all they should think before they answer the questions; 
that if they do not know or do not remember the answer to any question, 
they should so testify. They should be told that they should not volunteer 
answers that are not responsive to the questions. They should be reminded 
that they have discussed the case with you and to so answer if asked that 
question on cross-examination. They should be told that if an objection 
is made to a question, they should not answer until the court has had an 
opportunity to rule on the objection. It is well to anticipate the prosecutor’s 
cross-examination and to advise them of the questions they probably will 
be asked on cross-examination. 

It is highly desirable, in my opinion, for the defense lawyer to visit the 
scene of the crime and make a diagram of that scene. Having it in mind, he 
may very well be able to expose on cross-examination a mistaken, a con- 
fused, or a perjuring prosecution witness. Having interviewed all of the 
witnesses who would talk to you, having run down all the leads regarding: 
which you have secured information, and having visited the scene of the 
crime, it is necessary that you again interview your client for the purpose 
of endeavoring to clear up, if possible, the many discrepancies that have 
arisen in the story he first told you. Many of these discrepancies you will 
find arise because your client failed to tell you all he knew about the crime: 
at the first interview, because he thought to do so would incriminate him: 
in your eyes and thus make you reluctant to take the case. Other discrep-- 
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ancies you will find occur because your client was confused at the time of 
the first interview or because certain information that he didn’t give you, in 
his opinion he deemed not material to the issue involved. After clearing up 
those discrepancies that you can with your client, it may be necessary to 
go back and check with the witnesses you heretofore interviewed. 


Making Your Decision 


Having investigated your client’s story, having interviewed the wit- 
nesses for the defense and those of the prosecution who would talk to you, 
having examined the physical evidence and the scene of the crime, you must 
then analyze your client’s chances for a successful outcome of the trial. 
If your client is confronted with multiple indictments which appear more 
or less air-tight against him and he has admitted his guilt to you, the sensible 
and expedient thing is to obtain his consent to endeavor to make as good a 
deal for him as you can with the prosecuting attorney. Most prosecutors 
are practical men who will usually make lower recommendations in regard 
to punishment for a plea of guilty than they would after a long, hard fought 
trial where the eventual outcome was inevitable. A perjured or ridiculous 
defense has never endeared any defendant to a prosecutor or a judge when 
the time comes for meting out punishment. 

If you obtain your client’s consent, you may sound out the trial prose- 
cutor as to what recommendation he would make in return for a plea of 
guilty. If you believe his recommendation is too high or no more severe 
than you would get if you contested the case, you can at that time reject 
the offer. If a decision is made to go to trial, you then must decide whether 
to submit your case to a court or to a jury, and if to a court, whether or 
not it should be submitted to the judge to whom it is then assigned. 

In a criminal case, each defendant has a statutory right to take a change 
of venue from two judges.! In cases where there are multiple defendants, 
the defense lawyers by intelligently pooling their changes of venue can 
select practically any judge before whom they wish the case tried. If your 
client has a defense to the indictment based on the law, such as a known 
lack of proof of one of the essential legal elements of the crime, in most 
instances a jury should be waived and the matter heard by a court. 

If the defense to the indictment is based solely on the facts and the 
court, in the absence of a jury, is the judge of the facts, you should endeavor 
to ascertain from all available sources the background and attitude of the 
judge to whom the case is then assigned, for the purpose of determining 
whether or not it is advisable to take a change of venue from that court. 
Information regarding the various judges hearing criminal cases can be 
obtained from your fellow defense lawyers, and another valuable source 
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of information is the members of the press who are usually assigned to cover 
criminal trials. You will find that certain judges are considered prosecution 
judges and other judges are considered defense judges, in that their natural 
tendency is to favor one side or the other in the trial of a criminal case. 
If you feel uncertain as to how your defense, whether it be on the law or 
the facts, will be received by a court, you have no alternative but to ask 
for a jury. 


SELECTING THE JURY 


Juries in criminal cases are selected in panels of four, as they are in 
civil cases. The prosecutor selects the first four jurors and tenders them to 
the defense counsel. After that panel is agreed on, the same procedure is 
followed in regard to the second and third panel. Two types of questions 
are asked of jurors, the first of which is to obtain information regarding 
the juror and his background. These questions have to do with his occu- 
pation, his marital and family status, his educational background, and other 
information necessary for the defense lawyer to obtain a jury which in his 
opinion will be favorable to his client and his intended defense. 


Jury Types Sought by the Prosecution 


The prosecutor will endeavor to obtain a jury that are not of the same 
racial background as either the defendant or his counsel. If the defendant 
is youthful, he will endeavor to obtain jurors who do not have children 
about the same age as the defendant. If the victim is a child, on the con- 
trary, he will endeavor to obtain parents of children, approximately the 
same age as the victim of the crime. A prosecutor will endeavor to obtain 
jurors who are in the upper educational and economic brackets, who live 
in the better part of town and who have been stable as far as their employ- 
ment is concerned over a long period of years. A prosecutor will endeavor 
to obtain young jurors who have not been mellowed by the trials and 
tribulations of life. A prosecutor will endeavor to obtain jurors who are 
generally considered less susceptible to emotional appeal based upon their 
racial antecedents, such the Scotch, the English, the Germans, and Scan- 
dinavians. No experienced prosecutor will accept as a juror, in a case where 
some sympathy may be aroused for the defendant, one whose racial ante- 
cedents are Irish, Italian, or Jewish. 


Jury Types Sought by the Defense 


Having reviewed in a general way the types of jurors the prosecution 
is looking for, of necessity you as a defense lawyer are looking for the exact 
opposite in the way of background. You should seek elderly jurors, jurors 
of Irish, Italian, or Jewish antecedents, jurors who are from the lower edu- 
cational and economic brackets, jurors who have a record of unstable em- 
ployment and who go from job to job, jurors who by their situation in 
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life or by their employment have had occasion to see the frailties of human 
nature and tend to understand, sympathize, and forgive a transgressor. The 
racial background of married women can be obtained by asking for their 
maiden names. The religious affiliations of jurors can frequently be ascer- 
tained by asking the schools they attended. One should never come out 
directly and ask the religious background of any juror. This should be 
obtained by indirection. Any other approach would be resented. 

As there are exceptions to all rules, so is there exception to the rule 
about defense counsel taking Irish jurors. Irish jurors should not be accepted 
by the defense if the offense charged is a sex crime. It is also desirable for 
the defendant to endeavor to obtain jurors who have never served before. 
Defense lawyers should endeavor to have their cases set at the time a new 
jury venire is being brought to the criminal court. Jurors who have heard 
other cases may unwittingly have developed prejudices against all defendants 
based upon an unpleasant experience in a prior case. 


Educating the Jurors 


Having discussed one of the purposes for questioning jurors, that is, to 
obtain their background, I would now like to devote my attention to 
another purpose for questioning jurors—that is, for the purpose of educat- 
ing them in regard to your theory of the case. 

You will find that the prosecutor who has the first opportunity to 
question a panel will devote as much time as the court will permit him to 
explain to the jury the law involved in the case that is favorable for the 
prosecution, and he will endeavor to inculcate, if he can, in the minds of 
the jurors his theory of the case. 

The prosecutor will usually devote most of his time to talking to one 
or two members of each panel, and then in regard to the balance of the 
panel, ask them if the same questions were asked of them as were asked 
those jurors to whom he devoted most of his time, if their answers would 
be the same. If you believe the prosecutor has made an unduly favorable 
impression on those jurors to whom he devoted most of his time, (unless 
they are the type that you are seeking in this particular case and you feel 
that perhaps by further questioning of them by yourself you can cause them 
to be less inclined towards the prosecution) it is well to excuse them either 
for cause, if that can be done, or by the use of a peremptory challenge. 
Then you will have two fresh jurors in the panel that you, yourself, can 
endeavor to educate in regard to the theory of your defense, and if they 
are the type you seek and appear to be favorable in regard to the law 
involved in the defense, you then can re-tender to the prosecutor these 
jurors to whom you have had the first opportunity to talk. 

In educating jurors with reference to the defense, discuss with them 
such propositions as the presumption of innocence doctrine. The juror 
should be told that the law provides that all defendants are presumed to be 
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innocent until proven guilty beyond all reasonable doubt, and that that 
presumption remains with the defendant throughout the course of the trial 
—during the closing arguments, during the time the court instructs the jury, 
and up to the time they retire to their jury room. The jurors should be 
asked whether, after learning that that is the law, they can give your client 
that presumption of innocence to which he is entitled throughout the 
course of the trial. The jury should be told that the indictment in the case 
is no evidence against your client, but is a mere formal charge returned by 
a grand jury for the purpose of placing the defendant on trial. The jury 
should be told that this is the first opportunity your client has had to 
present his defense, that he was not permitted to testify before the grand 
jury, that the only witnesses heard by the grand jury were witnesses called 
by the prosecution, and that now for the first time the defendant will be 
given an opportunity to present his defense to a court and jury. The jury 
should be told that it is incumbent upon the prosecution to prove the guilt 
of the defendant beyond all reasonable doubt, and that the defendant is 
not required to prove anything. The jury should be told that if at the con- 
clusion of the evidence they have a reasonable doubt of the defendant’s 
guilt, it is their duty as good jurors, and they will be following the law, 
to acquit your defendant. The jury should be told that it is not necessary 
for the defendant to prove his defense; that all that must be done, if the 
state’s evidence fails to do so, is to raise a reasonable doubt in the mind of 
the jury regarding your client’s guilt. 

If you are uncertain whether or not, at the time you are selecting the 
jury, your client will testify in the case, it is well to advise the jury that 
a defendant is not required to testify and that you, as his lawyer, will deter- 
mine when the time comes whether or not in your opinion he should testify. 
The jury should be further informed that if a defendant fails to testify 
in a case, his failure to testify shall not be considered by the jury as any 
evidence against him. If you have knowledge that an accomplice will be 
used as a prosecution witness, the jury should be qualified in regard to the 
weight to be given the testimony of an accomplice. This can be done by 
advising the jury that you believe that the court will instruct them that 
the testimony of an accomplice is tainted, subject to suspicion, and should 
be acted on with great caution, and then follow up that statement with the 
question, “If you are so instructed by the Court, will you follow that law?” 

If you intend to use an alibi defense, the jury should be qualified in 
regard to such a defense. They should be told that it is a good legal defense, 
that it is not required that the defendant prove his alibi beyond all reason- 
able doubt, and that it is sufficient under the law if the alibi raises a reason- 
able doubt in the mind of the jury in regard to the defendant’s guilt, taking 
into consideration all the evidence they hear in a case. If your client has 
been indicted as an habitual criminal, the jury should be qualified by you 
in regard to whether they will consider evidence of the defendant’s prior 
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conviction in regard to his guilt of the crime for which he is on trial. They 
should be informed that they should not take into consideration his prior 
record in regard to whether he committed the particular crime for which 
he is now indicted. 


Peremptory Challenges 


Statutes in regard to peremptory challenges in Illinois provide that a 
defendant is entitled to twenty peremptory challenges if his punishment may 
possibly be death or life imprisonment. In a robbery case or a burglary 
case where the statute provides an indeterminate punishment of from one 
year to life, the defendant is allowed twenty peremptory challenges. If 
more than one defendant is on trial for the crime, each defendant is allowed 
twenty peremptory challenges. If the crime involves a penalty of years in 
the penitentiary, the maximum of which is less than life, such as grand 
larceny where the punishment is one to ten, larceny of an automobile where 
the punishment is one to twenty, or assault to kill where the punishment is 
one to fourteen years, the defendant is allowed ten peremptory challenges. 
In the case of misdemeanors, when the punishment is by fine or incarcera- 
tion in the county jail for a term not more than eighteen months, the de- 
fendant is allowed six peremptory challenges. The prosecution is allowed 
as many peremptory challenges as the defense.? Thus, in a robbery while 
armed case, if there are four defendants the defense has eighty peremptory 
challenges and the prosecution has eighty. 

Peremptory challenges should be used only after every effort has been 
made to excuse the juror for cause. Jurors should be qualified as best you 
can against the strong or outstanding part of the prosecution’s case and 
against any weakness in regard to your case. Jurors should be asked, in 
cases where the racial background of your client is apparent, whether or 
not they have any prejudice against people of your client’s extraction. They 
should be asked, if your client is of Italian ancestry, whether or not they 
have any prejudice against Italians or people of Italian ancestry. If your 
client is a negro, the jury should be asked whether they have any prejudice 
against negroes as a class or against your client because he is a negro. 

In a homicide case, the jury might well be asked whether they believe 
that because someone has been killed, someone must be punished for that 
death. It should be explained to them that all homicides are not necessarily 
punishable, that there are such things as justifiable homicide, homicide in 
self-defense or defense of home and habitation, and homicide by inad- 
vertence. In sex crimes, the jury should be asked whether they have a 
prejudice against your client merely because he is charged with a crime 
of such a heinous nature. If some sympathy may be engendered by the 
evidence on behalf of the victim of a crime or his family, the jury should 
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be advised that sympathy should play no part in their deliberations, and they 
should be asked whether they will follow the law in this regard. 

If a prospective juror is one whom you wish to excuse, every effort 
should be made to get him to disqualify himself for cause before using a 
peremptory challenge. One example will illustrate the method used. Assume 
your client is charged with a sex crime against a small child and the juror 
is the parent of a child of about the same age. The juror should be put a 
question like this: “Don’t you believe the fact that you have a daughter 
about the same age as the complaining witness in this case might start you 
out with some prejudice against this defendant or some sympathy on behalf 
of the victim of the crime?” 


Challenges for Cause 


If you can persuade a juror, whom you do not desire, to admit that he 
may have such prejudice against your client or a feeling of sympathy on 
behalf of the victim of the crime and that he would be biased or partial in 
his verdict, you have grounds for a challenge for cause. Many inexperienced 
defense lawyers believe that if a juror has read about the case then on trial, 
has discussed the case with anyone, or had at one time an opinion about 
the case, then any of the above are sufficient grounds for a challenge for 
cause. This is not true. It is necessary that the juror, in order to be success- 
fully challenged for cause, must at the time he is being questioned have such 
an opinion about the case that it would require evidence from the witness 
stand to remove that opinion.* The fact that he may have read of the case, 
heard of the case, discussed the case, or at one time had an opinion about it, 
is insufficient to challenge for cause. 

Experienced, able prosecutors and defense lawyers endeavor to build up 
a juror before tendering him to the other side, so that the juror will not 
inadvertently or carelessly be put in a position of being excused for cause 
by the other side. This can be done in this way—assume you have a juror 
whose age, nationality, and economic background make him a desirable 
juror for the defense, and that the case on trial is one in which there has 
been considerable publicity and much public discussion. The juror should 
be informed of the law in regard to the necessity of having a current 
opinion that would take evidence to remove in order to be successfully 
challenged for cause. Then the juror should be asked whether he would 
disregard what he may have read about the case, whether he would disregard 
any discussions he has had about the case, and whether he would disregard 
any opinion he may at one time have had regarding the case. Then he 
should be asked whether he believes every person should be tried by an 
impartial jury, whether he can give your client a fair trial, and whether he 
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can base his verdict solely on the evidence and the law that he hears in the 
courtroom during the course of the trial. 

The form of the question should be changed in regard to a juror you 
desire to have excused for cause. The questioning should go something like 
this: 

“Now, Mr. Jones, you have read about this case in the papers for 
several weeks. You have discussed this case with your family; you have 
discussed this case at work with your fellow employees; they have ex- 
pressed opinions to you regarding the case; you have expressed opinions to 
them regarding the case. Don’t you believe in view of all that you have 
read, in view of all the discussions you have had with your friends and your 
family, in view of the opinions you have heard expressed and the opinions 
that you, yourself, have expressed, that you couldn’t be a fair and impartial 
juror in this case? Don’t you believe that you would be biased on behalf of 
one side or the other?” 

Frequently that type of questioning will cause an unwary juror, one 
who has not been properly prepared for such questioning by the prosecutor, 
to disqualify himself on one of this series of questions. If, after using all 
available means to endeavor to get an undesirable juror to disqualify him- 
self, you are unsuccessful in your effort, then one of your peremptory 
challenges should be used. With two competent, experienced lawyers on 
each side of the table in a criminal case, it is impossible for a jury to be 
composed of jurors who are entirely satisfactory to the defendant or the 
prosecution. The jury must of necessity be a compromise between the two 
ideals sought by the different viewpoints. 

Thus, a jury usually winds up with each side believing that there are 
eight or nine jurors who will be led or influenced by the three or four 
favorably inclined jurors whom they believe they have on the jury. If you 
believe that you have one or two jurors favorable to your theory of defense 
on each panel and that the balance of the panel is made up of people who 
are not aggressive one way or the other, but will be led by the stronger 
minds on the jury, you have come as close to the ideal as is possible in the 
event you are pitted against a capable and experienced opponent on the 
other side of the table. 


Locking Up the Jury 


In a capital case where one of the possible punishments is death, a jury 
must be locked up and kept together during the entire course of the trial, 
unless the defendant, in person, waives his right to have the jury so treated. 
In the event you represent a defendant in a case, other than a capital case, 
that may receive considerable publicity during the course of the trial, and 
where the publicity may be unfavorable in regard to your client, you 
should request the court to have the jury locked up during the course of 
the trial so that newspaper accounts of the proceedings will not be available 
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to the jurors. If the court believes that such may be the case, it will usually 
comply with your request. 


OPENING STATEMENTS 


After a jury is selected, the next step in the course of the trial is the 
opening statement for the prosecution and for the defense. The prosecu- 
tion will always avail itself of the opportunity to make an opening state- 
ment prior to the time any evidence is heard. It permits the prosecution to 
give a completed picture of the proof so that as bits of evidence come from 
the mouths of various witnesses, the jury, having before it the prosecution 
picture of the case, can place those bits of evidence in their proper niches. 
The prosecutor also will endeavor to force you to make an opening state- 
ment and reveal your defense. He will do it in a fashion such as this. 
He will tell the jury that prior to the time evidence is received, both sides 
have an opportunity to advise the jury what the facts are in regard to the 
case and that when he sits down, the defense will have an opportunity to 
make an opening statement if the defense attorney chooses to avail himself 
of that opportunity. 

I can think of few cases where it is not advisable for the defense lawyer 
to make an opening statement. However, I do not advise you to make a 
too detailed statement as it will give the prosecutor an opportunity, during 
the course of the trial, to check on the witnesses whose names you might 
mention, and perhaps cause them to be reluctant to testify. If your defense 
is an alibi, it is sufficient to advise the jury that the evidence will show on 
behalf of the defense that at the time the crime occurred, your client was 
elsewhere attending a gathering of whatever nature your alibi intends to 
prove. 

If, in a homicide case, your defense is self-defense, you can go into 
detail in regard to the self-defense without revealing the names of any of 
the witnesses you anticipate calling. If your defendant is a man of family 
with a good work record, it is well to advise the jury of those facts. If 
you intend to call character witnesses, it is well to advise the jury that you 
intend to prove that prior to the date of this indictment your client had 
always borne a good reputation, and that you intend to prove this, through 
his friends and neighbors and whomever else you intend to call as character 
witnesses. 

Prior to the time the prosecution makes its opening statement in a case 
where a confession has been obtained, if you intend to contest the voluntary 
nature of that confession, it is well to advise the court outside the presence 
of the jury that you intend to contest the voluntary nature of the con- 
fession and request that the court admonish the prosecutor not to mention, 
in his opening statement, the confession alleged to have been obtained from 
your client. He will comply with the court’s request in a technical way 
but will proceed to get before the jury, in his opening statement, the con- 
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tents of the confession by stating that the evidence will show this and the 
evidence will show that, the only source of the statements being the con- 
fession that you intend to contest at the time it is offered by the prosecu- 
tion. It usually makes a good impression on the jury if, in your opening 
statement, you admit facts that there is no purpose in contesting. It will give 
the jury the impression that you are being fair and are not endeavoring to 
keep anything from them, or attempting to fool them regarding indis- 
putable issues. 


PROBLEMS THAT CONFRONT THE DEFENSE LAWYER 
DURING THE PRESENTATION OF THE 
PROSECUTION’S CASE 


Cross Examination 


You should, by virtue of your investigation of the facts prior to trial, 
have made decisions regarding which witnesses you intend to cross-examine 
thoroughly and what you hope to obtain from your cross-examination. No 
competent defense attorney in a criminal case should cross-examine for the 
sole purpose of hearing his voice, or impressing the jury with his cleverness 
or erudition. The witnesses should not be given an opportunity, on cross- 
examination, to repeat the damaging evidence against your client. In regard 
to an identification witness, you should, through the issuance of a subpoena 
duces tecum, have in your possession the police files which will contain 
the description of the alleged criminal given by the complaining witness 
shortly after the crime occurred. If this differs in any great respect from 
the appearance of your client, the complaining witness should be cross- 
examined vigorously regarding the identification given shortly after the 
crime occurred and the identification subsequently made of your client, 
which resembles only slightly the appearance of the man described to the 
police. Thus the identification of your client by the complaining witness 
may be so severely shaken that the jury will put little, if any, credence in 
the testimony. 


Impeachment 


If the complaining witness, or any witness, has heretofore testified at 
a preliminary hearing or at a coroner’s inquest, and his testimony at the 
trial departs from what he said on a prior occasion, he should be impeached 
with the prior testimony. This is done by reading from the transcript of 
the prior testimony and asking him whether on that occasion he was asked 
the following question and made the following answer. Then the question 
and answer is put to the witness. If it appears that he will be unable to 
reconcile the two separate states of fact, you then may press the point by 
asking what explanation he has for testifying in one fashion on one occa- 
sion and in a different fashion on the current occasion. You might follow 
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up that line of impeachment by asking whether he was telling the truth 
then or whether he is telling the truth now. 


Proof of Elements of the Case 


Throughout the testimony of the prosecution witnesses, you should 
note carefully whether prior to the time the prosecution closes its case it 
has proven venue; that is, that the crime occurred in the county in which 
it is being tried. 

In a case of larceny or robbery, you should ascertain whether there has 
been proof of the value and ownership of the property, and determine 
whether there is any variance between the testimony and the allegations in 
the indictment. If there is, and the variance is material, you are entitled at 
the close of the prosecution’s case to a directed verdict. Proof of a date 
other than the one alleged in the indictment is not a fatal variance. The 
prosecution is entitled to prove any date prior to the return of the indict- 
ment that is within the statute of limitations, which in a felony case is three 
years and in a misdemeanor case is eighteen months.* 


Juvenile Witnesses 


If a young child is offered as a witness, you should request a hearing 
outside the presence of the jury in regard to the competency of the witness. 
The court will invariably grant this request, and it then becomes incumbent 
upon the prosecution to prove that the witness knows the nature of an oath 
and knows that it is wrong to testify falsely under oath. In regard to a 
small child who may be the victim of a sex crime, the witness is considered 
qualified if she testifies that she knows people are punished if they don’t tell 
the truth—either that God punishes them or that their parents punish them. 
There must be some indication that she knows that punishment will ensue 
for not telling the truth under oath. Such answers have been held to be 
sufficient qualification of a juvenile witness. 


The Hearsay Rule 


As in a civil case, self-serving statements or hearsay statements made 
outside of the presence of the defendant are not admissible on the theory 
that the defendant is not in a position to deny or rebut the statements. 
There are exceptions to this rule in the trial of a criminal case. In a rape 
case, proof of immediate complaint by the victim is admissible although 
the defendant was not present at the time of the complaint. Immediate com- 
plaint means complaint of the rape as soon as the victim is able to find 
someone to whom to make a complaint. The complaint is limited, however, 
to the outcry of the victim that she has been raped and that the intercourse 
was not voluntary. It does not permit the relating of details. Another 
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exception to the hearsay rule in a criminal case is the so-called res gestae 
rule. Under that rule, conversations or outcries that occur so close to the 
time of the commission of the crime that they are considered inseparable 
from the crime itself are admissible even though the defendant is no longer 
present and in a position to refute or rebut them. A recent illustration of 
the res gestae rule occurred in the much publicized Moretti case. The 
victim Monaco, who was shot, ran from the scene of the shooting and a 
block away met a police officer and told him that he had been shot by cops. 
This corroborated the story that Monaco later told from the witness stand 
that several people wearing gun belts and holsters, who appeared to be 
police officers, were present just prior to the time of the shooting. This 
was in direct opposition to the story told by the defendant on trial, that he 
was alone at the time the shooting took place. 

The theory of the res gestae rule is that the outcry, being so closely 
connected with the commission of the crime, is a spontaneous one, not some- 
thing concocted or fabricated by the defendant to be used on a subsequent 
occasion to his benefit. 

Dying declarations are still another exception to the hearsay rule. A 
dying declaration is a statement made by a homicide victim at a time when 
he has a fixed belief and a moral conviction that death is imminent. The 
statement is limited to the manner in which the fatal wound was received 
and the person who inflicted it. A dying declaration cannot be historical in 
nature, giving a background of bad blood between the deceased and the 
defendant, and is strictly limited to facts and circumstances regarding the 
injury that is about to cause the death of the person making the declaration. 

It is always desirable to ask for a preliminary hearing if you know the 
prosecution intends to offer a dying declaration, because few dying declara- 
tions ever qualify in the manner they must in order to be admissible. The 
reason is that doctors and nurses seldom tell a person that he is about to die, 
hoping that if he doesn’t have that knowledge, he may have the will to aid 
him in his fight to avert death. Thus, witnesses for the prosecution to a 
dying declaration should be rigorously cross-examined in regard to what 
they told the patient in regard to death being imminent. If, from your 
cross-examination, you can reveal to the court that the doctors or nurses 
left some hope for recovery in the mind of the person making the dying 
declaration, the declaration does not qualify and is not admissible. The 
dying declaration is admitted on the theory that a person who knows he 
is about to die and meet his Maker is unlikely under those circumstances to 
depart this life with a falsehood on his lips. 

Before a qualified dying declaration is admitted, it should be read by 
you to ascertain whether or not certain portions of it are subject to deletion 
—portions which have to do with facts other than the injury and the person 
who inflicted the injury. It is also desirable to cross-examine regarding the 
mental condition of the declarant, whether he was in shock, whether he 











PIRES HB ENR 


FALL] THE TRIAL 369 


was in full possession of his capabilities, and whether he was under opiates. 
Frequently dying declarations may be ruled out for one of these reasons. 


Accomplice Witnesses 


If the prosecution places on the stand an accomplice witness, he should 
be rigorously cross-examined to expose to the jury his usually unsavory past 
and to expose his reason for testifying. An accomplice witness is one that 
you unquestionably will not have an opportunity to interview prior to 
trial and one that you should not endeavor to interview if you do have the 
opportunity to do so, because he might very well testify that at this inter- 
view you endeavored to get him to: change his testimony, regardless of the 
fact that no such attempt was made. Most accomplice witnesses have a 
blemished past, and the courts will usually permit a wide latitude in cross- 
examination. You should endeavor by your cross-examination, based on 
information that you may receive from your client or other sources, to 
expose the derelictions of the witness so that you may later argue to the 
jury that his testimony is tainted and should be viewed with suspicion and 
acted upon with great caution. You should endeavor to ascertain whether 
he has been promised anything by the prosecution for testifying, whether 
he has been promised a nolle prosse, a light sentence, or other considerations. 
Frequently an accomplice witness is taken from the county jail by the 
prosecution and housed in a hotel in surroundings that are luxurious, com- 
pared to those of the county jail in which he would be living if it were 
not for the fact that he had agreed to testify for the prosecution. You may 
go into his surroundings at the hotel, the meals that he receives, the manner 
in which he is treated by the prosecution, and the theaters, movies, and 
other places of amusement to which he has been taken during the time he 
has been waiting to testify against your client. You will usually find, upon 
cross-examination of an accomplice witness, that when he was first taken 
in custody he denied his complicity in the crime. You will then press the 
point as to what has caused him to change his story and now admit his 
participation and testify against your client. 

An accomplice is usually asked the double barrelled question as to 
whether he would lie to save himself or to obtain the benefits for himself 
that he has already received or that he expects to receive. 

In closing arguments, defense counsel have on occasion strongly sug- 
gested to the jury that an accomplice might well pick an innocent defendant 
to testify against, thus concealing the person who was actually with him 
at the time of the crime; his reason for doing so being that your client, 
having no knowledge about his background, cannot involve him in other 
crimes, whereas should he reveal the person who actually was with him 
at the time the crime occurred, that person in return might involve him in 
other crimes in which he may have participated. 
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Proof of Other Crimes 


Before going to trial, you should check the law in regard to proof of 
other crimes against your client. Under certain circumstances, the prosecu- 
tion is permitted to prove other offenses against a defendant. In trying a 
receipt of stolen property case, the prosecution is permitted, for the purpose 
of showing knowledge or intent, to show other receipts of stolen property 
by your client. The same is true in forgery, con game, indecent liberties 
with a child, embezzlement, and abortion cases. However, in proving other 
offenses committed by your client, the prosecution is required to prove 
an offense prior to the one for which the accused is on trial before they 
may introduce evidence of similar subsequent offenses. 

In regard to evidence of other dissimilar crimes, the prosecution is 
permitted to show other offenses which directly tend to show that your 
client committed the crime for which he is on trial.® If a defendant has 
held up the same victim on other occasions, evidence of other robberies may 
be introduced to show the victim’s opportunities to correctly identify the 
defendant.® 

If, after committing a robbery, your client steals a car for the purpose 
of making a get-away, rapes a female occupant, and shoots someone who 
endeavors to take him in custody, all these crimes may be proven by the 
prosecution in the trial for the original robbery. If the motive for the crime 
involves another crime, that offense may be shown to the jury. An illus- 
tration of this, based on an actual case in Illinois, was a homicide that was 
committed to silence the lips of a witness who was going to testify for the 
government against the defendant in the federal court.?. The prosecution 
was permitted to show the motive for the homicide, even though it revealed 
that the defendant had been engaged in other crimes. Another illustration 
involved robbery; during the course of three robberies in the same neigh- 
borhood during an interval of about twenty minutes, a homicide occurred 
during the second robbery. The prosecution was permitted to prove, for 
the purpose of showing that the defendant was in the neighborhood at the 
time of the homicide, the robbery that occurred just prior to the homicide 
and the robbery that occurred just subsequent.® 

Still another illustration occurred in the case of a defendant who was 
pleading insanity.® Evidence of other robberies that occurred at about the 
time of the one on trial was permitted for the purpose of obtaining the 


* People v. Scheck, 356 Ill. 56, 190 N.E. 108 (1934); People v. Lenhardt, 340 III. 538, 
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N.E. 661 (1934). 


*People v. Rappaport, 364 Ill. 238, 4 N.E.2d 106 (1936). 
® People v. Botulinski, 392 Ill. 212, 64 N.E.2d 486 (1946). 
® People v. Howe, 375 Ill. 130, 30 N.E.2d 733 (1940). 


Roane TPET ERENT 


aM 











FALL] THE TRIAL 371 


opinion of the other victims regarding the defendant’s mental condition. 
As a lay witness must relate all the facts upon which he bases his opinion, 
it was necessary, of course, for the robbery victims to describe in detail 
what occurred at the time of these robberies, and as a result of this oppor- 
tunity of observing the defendant, they had an opinion that at that particular 
time he was sane. 

It is your duty to scrutinize carefully the evidence in regard to other 
crimes, and to ascertain whether proof of them directly tends to prove the 
guilt of your client for the crime for which he is then on trial, and that 
it is not offered by the prosecution for the purpose of discrediting your 
client in the eyes of the jury. Cases have been reversed because proof of 
other crimes did not tend to prove the commission of the particular crime 
for which the defendant is on trial. These should be carefully studied before 
going to trial.?° 


EXPERT WITNESSES 


Another type of witness that you may have to prepare yourself for is 
the expert witness. Experts, if they are qualified, and you should scrutinize 
carefully their qualifications, are permitted to give opinions that do not 
invade the province of the jury. For instance, a physician who has examined 
the victim of a sex crime may testify to his physical findings, but may not 
express an opinion that she was raped. Medical findings in regard to an 
abortion victim may be admitted, but not the opinion of the physician 
that an abortion had been performed. A so-called criminologist is not per- 
mitted to express an opinion as to how a crime was committed or who com- 
mitted it, as was attempted in the recent Moretti case. This invades the 
province of the jury whose function it is to determine such issues. 

A physician may be permitted to testify as to the physical condition of 
the deceased prior to his death, but will not be permitted to give an opinion 
as to whether or not the deceased, who was in a weakened condition, had 
strength enough to strike the first blow which made it necessary for your 
client to take his life in self-defense.1! If a psychiatrist has had an oppor- 
tunity to examine your client, he will be permitted to testify regarding the 
details of his examination, his opinion regarding your client’s sanity, and 
the reasons for his opinion. Legal responsibility for an act attaches if the 
defendant at the time knew the difference between right and wrong, had 
the power to choose to do or not do the act, and was able to follow that 
choice. If any of these elements are missing, the defendant is not legally 
responsible. If the psychiatrist has not had an opportunity to examine the 


* People v. Polenik, 407 Ill. 337, 95 N.E.2d 414 (1950); People v. Mangano, 375 Ill. 
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person regarding whom he is to give an opinion, the question must be put 
to him hypothetically. 

Great care should be used in preparing the hypothetical question, which 
in some cases of mine have been fifteen to twenty-five pages long. The 
question, to be of any value, and to be admissible, must contain all of the 
undisputed facts in the case plus the disputed evidence which favors the 
party propounding the question. Thus the prosecution will ask a hypo- 
thetical question containing the undisputed evidence and the disputed facts 
and evidence that are favorable to the prosecution’s case. If, on the other 
hand, you use a psychiatrist to whom a hypothetical question must be pro- 
pounded, again the undisputed facts must be made part of the question, 
plus that evidence which is in the record that is favorable to your side of 
the case. It is most desirable that you endeavor to make your questions 
appear as fair as possible and not include in the hypothetical question facts 
that are not in evidence or facts that are based on evidence that is hardly 
credible. 

It is frequently beneficial to make a cautious cross-examination of the 
expert. One illustration comes to mind which completely destroyed the 
testimony of the expert who was and is a well-known psychiatrist. After 
giving his opinion regarding a defendant’s mental condition, the expert was 
asked the type of examination he gave the defendant, what questions he 
was asked, and what answers he made. The psychiatrist stated that one of 
the questions he asked the defendant was the difference between an auto- 
mobile and a motor boat and he was then asked what the defendant’s reply 
was to that question. He stated that the defendant said that an automobile 
ran on land and motor boat ran in the water. He was then asked if that 
was not the right answer, and to the surprise of all, stated no, it was the 
wrong answer. The right answer, he replied, was that there is no difference 
between an automobile and a motor boat, that both of them are propelled 
by gasoline. After that, of course, no further cross-examination of the expert 
was necessary as by that statement he had completely discredited himself 
and the opinion that he had theretofore expressed. 

Experts who base their opinion on a hypothetical question should be 
cross-examined as to whether their opinion would be different if a certain 
fact were subtracted from the hypothetical question, or if a certain fact 
were added to the hypothetical question. The expert will usually say that 
his opinion is based only upon the facts contained in the hypothetical ques- 
tion, and that if other facts were inserted in the question or certain portions 
of the question removed, that his opinion would be different. You, there- 
fore, are able in your closing argument to discount the opinion of the 
expert if the facts contained in the hypothetical question are not proven 
beyond a reasonable doubt or by credible evidence. You can urge the 
jury to disregard the opinion of the expert because it was based on evidence 
that has not been shown to their satisfaction to be the fact. 
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In regard to handwriting experts, you are entitled, under the statute, 
to notice from the prosecution as to what standards of your client’s hand- 
writing they intend to submit to their expert for use as a basis for com- 
parison with the writing on the questioned or disputed document.!? If the 
prosecution fails to give you reasonable notice in writing, as the statute 
requires, you should object to the use of those standards by the handwriting 
expert. If you desire to have the disputed writing examined by an expert of 
your own, an application to the court will usually result in your being 
permitted to have your expert examine the questioned document in the 
possession of the prosecution. 


CONFESSIONS, ADMISSIONS, AND EXCULPATORY 
STATEMENTS 


There are three types of statements that the prosecution may seek to 
introduce to involve your client in a crime. They are confessions, admis- 
sions, and exculpatory statements. A confession is an unqualified statement 
by your client that he committed the crime. An admission is a statement 
that reveals some incriminating information regarding your client but does 
not amount to a confession that he committed a crime. The third is an 
exculpatory statement, which in some instances is an admission that your 
client did the acts charged, but goes further and endeavors to legally 
exculpate your client for any legal consequences of the acts.!* The follow- 
ing is an illustration of these three types of statements based on the same 
state of facts. 

At 10 p.m. on August 1, at 910 Mulberry, apparently during the course 
of a robbery, the proprietor of a store was struck over the head with a 
blunt instrument and was killed. If your client has stated that he went into 
the store to perpetrate a robbery and when the proprietor put up resistance, 
he struck him over the head to subdue him, that is a confession of a homicide. 
If, on the other hand, your client has stated that he walked by the store 
at the time of the robbery but did not participate in the offense, that is an 
admission of the incriminating fact that he was at the scene of the homicide 
at the time it occurred. If your client, however, states that he went into the 
store for the purpose of making a purchase and for some unexplained reason 
the proprietor came after him with a weapon, and that he then, in necessary 
self-defense, picked up a hammer and hit the proprietor over the head, that 
is an exculpatory statement. 

If your client contends that any confession made by him was involun- 
tary, that it was secured by brutality, threats, or promises of reward, you 
are entitled to a hearing on the admissibility of the confession outside the 
presence of the jury. Under a bill passed at the 1953 session of the legislature 


? Iti. Rev. Srat., c. 51, § 51 (1951). 
*® People v. Wynekoop, 359 Ill. 124, 194 N.E. 276 (1935). 








374 CRIMINAL PROCEDURE IN ILLINOIS [ VoL. 1953 


and approved by the Governor, it is now possible to have a hearing on the 
admissibility of a confession prior to trial. You are still entitled to a 
hearing at the trial if you fail to avail yourself of the privilege granted you 
by this new legislation. 

In only rare instances are you entitled to a hearing on the admissibility 
of an admission. If a defendant when accused of a crime stands mute when 
given an opportunity to deny his participation in the crime, that is con- 
sidered in law an admission of guilt, as the reaction of the normal person 
to a false accusation would be one of indignant denial. However, there 
are exceptions to the rule that standing mute is considered an admission.!® 
Circumstances must be such that the person accused has an opportunity to 
deny this accusation. If the defendant had been instructed, prior to the 
accusation, to say nothing, or if by virtue of the circumstances he did not 
have the opportunity to deny participation in the crime for which he is 
accused, that is not considered an admission and is not admissible in evidence. 
In regard to that type of admission, it is well to seek a hearing outside of the 
presence of the jury to determine whether or not, under the circumstances, 
the defendant had an opportunity to make a denial at the time of the 
accusation. 

At the hearing outside the presence of the jury in regard to the admis- 
sibility of a confession, the prosecution need call only sufficient witnesses 
to establish a prima facie case regarding the voluntary nature of the con- 
fession. This is usually done by calling only the prosecutor or the police 
officer who took the confession and the court reporter who wrote it up 
and having them identify the confession and asking them whether or not 
prior to the time the confession was obtained, any brutality was used on 
the prisoner or whether any promises or threats were made to the prisoner. 

Once a prima facie case has been established by the prosecution, you 
have the laboring oar. The defendant must take the stand and testify as 
to why the confession was not voluntary; that he had been abused by the 
authorities, that he had been offered a promise of immunity or a light 
sentence for a confession, or that he had been threatened by the authorities 
if he did not make a confession. Any corroboration of your client’s story 
should be produced at this time. If there is any evidence that he was subject 
to brutality, such as a physical examination at the time he was released from 
custody of the police, this should be produced to corroborate your client. 
If he was told it would be better for him to confess than to continue to lie, 
that is considered an inducement and vitiates such a confession. However, 
the prosecution may properly exhort a defendant to confess as long as the 
urging does not contain a hope of reward. 

After you have completed your case, the prosecution is then required 


“Tit. Rev. Stat., c. 38, § 736, Div. XIII, § 8a (1953). 
* People v. Hodson, 406 Ill. 328, 94 N.E.2d 166 (1950); People v. Harrison, 261 Ill. 
517, 104 N.E. 259 (1914). 
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to rebut your client’s accusations with every police officer who had any 
contact with him from the time he was in custody to the time when he 
made his statement.1® The court will then determine whether in his opinion 
the confession was of such voluntary nature that the jury is entitled to hear 
it. You then will present the same evidence to the jury when the defense 
takes the stand as you presented outside the presence of the jury, and the 
state again must rebut the accusations of your client. It thus becomes ulti- 
mately a question for the jury as to whether or not the confession was 
voluntary and how much credence they will place in it. 

After a confession has been ruled admissible by the court, you should 
request an opportunity to read the confession, and should request the court 
to have the prosecution delete any portions of the confession which may 
refer to other crimes or other subject matters that do not tend to prove 
the guilt of your client in regard to the particular crime for which he is 
on trial. A codefendant is not permitted to confess for your client, and if 
your client has failed to make a confession and the prosecution seeks to 
introduce in evidence the confession of a codefendant on trial with your 
client, you are entitled to have all reference to your client deleted from 
the confession of the codefendant, and you are further entitled to have the 
court instruct the jury that the confession of the codefendant should be 
considered by them only in regard to him and that it is in no way binding 
on your client. If, on the other hand, both your client and the codefendant 
have made confessions outside of each other’s presence which are practically 
identical in nature, the prosecution will not be required to delete reference 
to the other defendant from the confession of either defendant. 

I have discussed, to the extent that the space allotted me for this article 
allows, the high points that you must prepare for in the presentation of the 
prosecution’s case. I feel that before we discuss the matter of presenting 
your defense that it is worth while to again caution you that a prosecution 
witness should never be examined in a desultory fashion. Unless you have 
a definite objective in mind and feel there is some hope of obtaining it, your 
cross-examination of certain witnesses should be limited or not engaged 
in at all. 


DEFENSE PROCEDURE 
Alibi 


If your defense to a case is that of an alibi, there are several pitfalls of 
which you should be aware. If your defendant is charged with other crimes, 
he should be warned that he will undoubtedly be cross-examined by a com- 
petent prosecutor regarding his whereabouts on other dates. If he has been 
accused of robberies on other occasions than the one for which he is then 


* People v. Sloss, 412 Ill. 61, 104 N.E.2d 807 (1952). 
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on trial, the prosecutor may endeavor to trap him by asking him where he 
was on the other dates for which he has been identified in a crime. If the 
defendant unwittingly states that he was elsewhere than at the scene of that 
crime, the prosecutor may then in rebuttal bring in the other victims to 
show that he was engaged in a robbery on the other dates. The defendant 
should also be warned, if he is charged with robbery with a gun, that he 
may be asked on cross-examination if he didn’t carry a gun on the night of 
the crime for which he is then charged. He, of course, will deny that. 

The follow-up question then is: “Did you ever carry a gun?” You 
must protect your client from this question by an objection because if he 
denies ever carrying a gun, then the victims of other robberies who have 
seen him carrying a gun will be produced by the prosecution in rebuttal. 

It is desirable that your defendant and his alibi witnesses have some 
special reason for remembering the particular date in time which covers 
the alibi. It is not desirable that they go into too much detail as to the 
type of food that was served at the party that is the basis for the alibi, such 
as what was served for the first course, what was served for dessert, and 
that sort of thing. Discrepancies are bound to crop up among several alibi 
witnesses which will be made the most of by the prosecutor in his closing 
argument. 


Defendant as a Witness 


In nearly every case it is desirable and advisable to call the defendant 
as a witness if he has no previous provable criminal record. In many in- 
stances, he will be the only one who will be able to deny or explain the 
accusations against him or the testimony given against him by the prosecu- 
tion witnesses. Before being placed on the witness stand, he should be pre- 
pared by you for all foreseeable eventualities. He should be instructed that 
his answers should be brief and pertinent to the question asked. He should 
be advised that he should volunteer no more information than required by 
the question. He should be advised that if there is an objection, he should 
withhold his answer until the objection has been ruled on by the court. 

The defendant, in my opinion, should be the last witness to testify for 
the defense. If there is a rule excluding witnesses, he, by virtue of the fact 
that he is the defendant, cannot be excluded from the courtroom and will 
have the benefit of having heard the testimony of all witnesses who have 
appeared prior to the time he takes the stand. If discrepancies have appeared 
in the testimony, these discrepancies should be discussed with him in an 
endeavor to obtain from him an explanation of them in the event he is 
cross-examined regarding them by the prosecutor. 

The defense counsel should never underestimate the ability of the 
opposing prosecutor, as was done not too many years ago by one of the 
outstanding defense lawyers in Chicago. The defendant in this particular 
case was arrested in a truck a few moments after a dress store had been 
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burglarized, driving along the street a few blocks from the dress store. In 
the truck were several hundred dresses, the proceeds of the burglary. The 
defense lawyer for some reason believed it would redound to his benefit 
if his client’s explanation as to how he happened to be in possession of these 
dresses was brought forth by the prosecutor on cross-examination, and the 
defendant was prepared to give his explanation when required to do so by 
the prosecutor’s cross-examination. The defense lawyer merely asked on 
direct examination his client’s name and address, and then asked him whether 
or not he had burglarized the dress store, as charged in the indictment. The 
defendant’s answer, of course, was “no” and the defense lawyer at that 
point said, “cross-examine.” He was relying on the insatiable desire of 
many lawyers to cross-examine witnesses and demonstrate their sterling 
ability along that line to a jury. In this particular case, however, as soon 
as the witness was turned over for cross-examination, the prosecutor, without 
asking a question, told the witness to step down from the witness stand; that 
there was no cross-examination. In doing so, he was relying on the law, 
which he felt would be given to the jury in the form of an instruction, 
that recent exclusive possession of stolen property, unless explained, is suffi- 
cient evidence of guilt of the defendant in a larceny or a burglary case. 
The defendant counsel was so flabbergasted at the way his strategy back- 
fired that he failed to request additional opportunity to ask his client further 
questions on direct examination. It may be that he also thought that further 
explanation after his first brief direct examination would be regarded with 
suspicion and receive little credence from the jury. The prosecutor’s final 
argument, based almost entirely on the law regarding unexplained recent 
exclusive possession of stolen property, was heeded by the jury in the 
rapid verdict they returned. 


Character Testimony 


Another type of testimony offered by defense counsel in many cases 
is so-called character testimony. A familiar defense instruction goes as 
follows: “The defendant has put into evidence his reputation for being a 
peaceful and law abiding citizen. Evidence of such good reputation stand- 
ing alone may be sufficient when considered with all the other evidence in 
the case to raise in the minds of the jury a reasonable doubt of the defend- 
ant’s guilt.” The questions asked character witnesses are as follows: “Do 
you know the general reputation of the defendant in the community in 
which he lives or among his friends or associates for being a peaceful law 
abiding citizen prior to the date of his indictment?” 

If the crime charged is one which involves larceny, burglary, embezzle- 
ment or that type of crime, the question asked concerns the defendant’s 
reputation for honesty and integrity. If the defendant is charged with a 
sex crime, his reputation for chastity is the one involved. Character wit- 
nesses may also be asked the defendant’s reputation for truth and veracity. 
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If your client has had prior contacts with the police, you open the door 
for the prosecution in putting on character testimony. The prosecution is 
not permitted to call character witnesses in rebuttal other than to your 
client’s reputation for truth and veracity, unless you first put on your own 
character evidence. After the defendant has testified, the prosecution may 
call witnesses regarding your client’s reputation for truth and veracity, and 
after they have testified that it is bad, the follow-up question goes: “Would 
you believe him under oath?” The answer anticipated by the prosecution, 
of course, is “no.” 

To discredit a witness or the defendant, if he takes the witness stand 
in his own behalf, the prosecution is not permitted to show that he has been 
theretofore arrested, indicted, accused of other crimes, or even that he has 
been convicted of certain types of crime. However, if your client has 
theretofore been convicted of one of a group of crimes known as infamous 
crimes, the prosecution is permitted to show that conviction for the pur- 
pose of affecting his credibility.17 This cannot be done on cross-examination 
of a defendant but must be done on rebuttal by the introduction of a certi- 
fied copy of the court record of conviction plus a witness who will identify 
the defendant as the person convicted. 

In regard to witnesses other than the defendant, you may endeavor to 
ascertain on cross-examination whether he has ever been convicted of an 
infamous crime. Although the court will tell the jury in its instructions 
that it is not to take into consideration the prior record of your client in 
determining his guilt or innocence of the crime for which he is on trial and 
that the prior record has been received in evidence for the sole purpose of 
affecting his credibility as a witness, juries, unfortunately, frequently fail to 
heed the admonition of the court and the defendant is prejudiced by the 
disclosure of a prior conviction of an infamous crime. Thus, if you have 
a client who has a record which may be introduced by the prosecution in 
rebuttal, you are faced with a serious decision in regard to whether you 
will place the defendant on the stand as a witness in his own behalf. If you 
intend to do so, you should, in selecting the jury, advise them of your client’s 
prior conviction and ask them whether they will, if selected as jurors, follow 
the instruction of the court heretofore referred to. Thus the disclosure of 
your client’s past will not come to them as a total shock at the time it is 
revealed during the course of the trial. 

It is also well to have your client disclose on the direct examination his 
prior record if you feel certain that the prosecution has the necessary legal 
evidence to prove his record in rebuttal. If your defense to the indictment 
is an alibi that has been satisfactorily established by other witnesses, it is 
not desirable or necessary to call as a witness a defendant with a provable 
record. In a homicide case, where your defense is self-defense and where 
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other eye witnesses have theretofore testified to the same state of facts that 
your client would testify to if he were called as a witness, it would not be 
desirable to place him on the stand as a witness in his own behalf. However, 
in those cases where your client is the only one who can rebut the prosecu- 
tion witnesses and the charge of which he is accused, you have little choice 
other than to use him as a witness in his own behalf, regardless of the fact 
that his past will be disclosed to the jury. 


Offer of Proof 


If the court during the course of the presentation of your defense re- 
fuses to permit you to introduce certain evidence that you believe to be 
competent, you may protect your record by making an offer of proof as 
to what the witness would testify to in a hearing outside the presence of the 
jury. If, during the course of the trial, any prejudicial evidence is intro- 
duced over your objection, or prejudicial conduct indulged in by the prose- 
cution, you should request the court to withdraw a juror and declare a 
mistrial. 


INSTRUCTIONS 


It is impossible in the space allotted me for this article to go into the 
matter of instructions in any detail. You should be able, if you have prop- 
erly prepared your case, to draft most of your instructions prior to the 
trial. Pertinent sample instructions may be found in any one of the many 
textbooks on the subject. The textbook instructions should be checked with 
the digest to see whether they apply to the law in Illinois. Defense lawyers 
usually prepare their instructions so that they correctly state a proposition 
of law that is applicable to the case on trial, and conclude the instruction by 
saying that in the event the jury have a reasonable doubt of the defendant’s 
guilt or if a certain element of proof is not established beyond a reasonable 
doubt, they should find the defendant not guilty. Some courts, however, 
limit the number of instructions they will give a jury concluding with the 
words, “You shall find the defendant not guilty,” and may require that you 
rewrite the instruction omitting those concluding words. Such a court, of 
course, will also limit the number of instructions offered by the prosecution 
winding up with the phrase, “You shall find the defendant guilty.” You 
should request an opportunity prior to the beginning of closing arguments 
to inspect the instructions offered by the prosecution and should object to 
those that do not properly state a proposition of law applicable to the case 
on trial. If the judge indicates that he intends to give such an objectionable 
instruction, you should be sure the record shows your objection to the 
giving of such instruction. Instructions should not be repetitious nor should 
they single out specific witnesses or evidence for comment. 
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CLOSING ARGUMENTS 


At the conclusion of all the evidence, after the instructions have been 
settled, the prosecution unquestionably will avail itself of its opportunity to 
make its first closing argument. Prosecutions are usually conducted by teams 
of two and the least experienced of the pair is usually selected to make the 
opening argument. Frequently he has been instructed by his associate, who 
wishes to strike the telling blows in the final argument, merely to review 
the evidence adduced from the stand without any comment thereon or 
without drawing any of the logical inferences that arise from the evidence. 
The senior prosecutor will withhold the coup de grace until his closing 
argument, after you have made yours, and at a time when your lips are 
forever silenced in answering him. 

If the initial closing argument has been a mere parrot-like recital of 
the evidence that has not harmed you in any way other than to refresh the 
minds of the jury regarding the evidence they have theretofore heard, you 
then must make the serious decision as to whether or not you will waive 
your closing argument. If you do waive, you will have foreclosed the 
senior prosecutor from the argument that he had planned and that you 
would not be able to answer in the event you argued for your defendant. 
In making your decision, you should take into consideration the skill, experi- 
ence, and ability of the prosecutor who will follow you. You must take 
into consideration whether or not you believe that as the case exists at the 
time the initial closing argument has been completed, you have successfully 
planted in the minds of some of the stronger jurors a reasonable doubt of 
your client’s guilt. You should take into consideration the damaging infer- 
ences and conclusions that might be argued to the jury if you give the 
prosecution another chance to talk. If you determine to waive your argu- 
ment and subsequently receive an adverse verdict, you will probably always 
be plagued with misgivings as to what the outcome would have been had 
you availed yourself of your opportunity to argue. 

Let us assume, however, that you determine that it is necessary for 
you to argue your client’s case. I suggest, first of all, that if there are facts 
and evidence regarding which there can be no possible dispute, that you 
so advise the jury at the outset of your argument. This will create in the 
minds of the jury the impression that you are endeavoring to be fair in 
not confusing them regarding matter about which they can have no question. 
I suggest that they be told in the closing argument that this is the last chance 
you will have to speak for your client, that the prosecution will have an 
opportunity to follow you, and that since you will have no opportunity to 
answer the closing argument, that the jury endeavor from the evidence 
to answer any arguments made by the prosecutor who follows you. 

If there has been no proof of motive for the commission of the crime, 
that too should be vigorously argued. Although the prosecution is not 
required by law to prove motive, it fully realizes the difficulties and dangers 
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inherent in the trial of an apparently motiveless case. You should argue the 
discrepancies that have occurred in the prosecution’s case and the conflicts 
that have occurred in the testimony of the various prosecution witnesses. 
You should argue, if there is evidence to that effect in the record, the 
interest of any of the witnesses in obtaining a conviction in the case; you 
should argue the improbability of the testimony of any of the witnesses 
whose testimony seems hardly credible. 

If the prosecution has failed to produce certain witnesses whose testi- 
mony appears material from the evidence in the case, and if they have 
failed to account for the absence of these witnesses, you may logically argue 
and infer that their failure to do so was because their testimony might not 
have aided the prosecution, and that the prosecution was not being fair to 
the jury in concealing or failing to disclose all the evidence available to 
them. Defense counsel have argued to juries in cases where fingerprints 
could have been left by the person who committed the crime and the prose- 
cution has failed to account for the lack of evidence regarding fingerprints 
(stating either that no facilities were available to obtain fingerprints or that 
an effort was made to obtain fingerprints and it was apparent that the de- 
fendant wore gloves or had wiped the premises clean of fingerprints), that 
this failure to produce evidence of fingerprints is an effort to conceal avail- 
able evidence from the jury. If the trial reveals that there was physical evi- 
dence available to the prosecution that was not introduced, it can be argued 
that the failure to produce same was due to the fact that it would in no 
way implicate your client and might, on the other hand, exculpate him of 
the crime for which he is charged. Despite the fact that the court will 
instruct the jury that sympathy should play no part in their deliberation, 
no defense counsel will fail to mention the effect and the hardship of the 
guilty verdict on the defendant, his wife, and his children, if he has any. 

Defense counsel should argue those instructions that they know the 
court intends to give the jury which are favorable toward the defense, or 
your theory of the case, and should point out to the jury to what particular 
evidence or lack of evidence those instructions apply. They should urge 
the jury to realize the injustice of a guilty verdict to a defendant regarding 
whom there is any reasonable doubt as to guilt—the injustice that could 
be done by punishing an innocent man. 

If the case is one in which proof of knowledge or proof of intent is 
a necessary element of the prosecution’s case and the prosecution has been 
weak in that respect, it should be vigorously argued and pointed out to the 
jury. In view of the fact that we are not dealing with a particular case, 
it is difficult to more specifically suggest the arguments that should be made 
by defense counsel. You must use your ingenuity and work with the 
material available to you as a result of the testimony that has been produced 
at the trial. In regard to either prosecution argument, you should object to 
any expression by the prosecutor of his own conviction of the guilt of your 
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client. You should also most strenuously object and seek a mistrial if the 
prosecutor seeks to argue the fact that your client failed to take the stand 
during the course of the trial. The prosecutor can, by saying that the evi- 
dence of the prosecution is uncontradicted, unimpeached, and undenied, 
legally obtain the same effect as if he specifically referred to the fact that 
your client failed to take the stand. 


CONCLUSION 


If this article has been of some help in aiding those who are undertaking 
for the first time the defense of a person charged with crime, and if it 
secures for the accused a greater protection of those rights guaranteed him 
by the Constitution and by the law of this state, I will feel that the effort 
made and the time spent in the preparation of this article will have been 
well worthwhile. 











JUDGMENT, SENTENCE AND REVIEW 


BY WILBERT F. CROWLEY * 


WHEN THE GUILT OF AN ACCUSED has been ascertained by plea, 
court finding, or jury verdict, and all motions to vacate, for new trial, or in 
arrest of judgment disposed of adversely, whole or partial relief from the full 
penalty of imprisonment may be obtained through statutory procedures, 
which in proper sequence are probation ! and mitigation hearings.” 


PROBATION 


The guilty party may apply for his release on probation prior to judg- 
ment and sentence.* This should not be done if higher court action is plan- 
ned. Consent to probation bars review * and precludes attack on the ori- 
ginal proceedings in any subsequent violation hearing.® 

The trial judge is given discretionary power on conditions to release 
qualified offenders except those convicted or murder, forcible rape, kid- 
napping, perjury, arson, and incest. Leave to file an application,® or a request 
for investigation? may be denied, when the facts of the defendant’s back- 
ground are already known,’ or the enormity of the crime does not warrant 
relief, but in no event can the court act arbitrarily. 

On the other hand, before any release is granted, the court must re- 
quire an investigation and a report by the probation officer.1! This report 


* WILBERT F. CROWLEY. LL.B. 1920, Loyola University; private prac- 
tice (1921-1930); Public Defender of Cook County (1930-1933); First 
Assistant State’s Attorney of Cook County (1933-1947); Judge, Su- 
perior Court of Cook County since 1947. 


‘Itt. Rev. Srat., c. 38, §§ 784 et seq. (1951) spells out the probation system. 

* Id. §§ 732, 802, 803. 

* Though the title of the Act authorizes suspension of final judgment, a provision 
in Section 785 for probation “after entry of judgment” seems contradictory. This latter 
provision means that period in the proceedings when there is nothing to be done except 
pronounce sentence. ILL. Rev. Stat., c. 38, § 785 (1951). People v. Andrae, 295 Ill. 445, 
129 N.E. 178 (1920). See also People v. Speece, 367 Ill. 76, 10 N.E.2d 379 (1937). 

‘People v. Mayfield, 414 Ill. 146, 111 N.E.2d 164 (1953); People v. Collis, 344 Ill. 
App. 539, 101 N.E.2d 739 (1st Dist. 1951). 

* People v. Mangos, 306 Ill. App. 379, 28 N.E.2d 816 (1st Dist. 1940). 

* People v. DePompeis, 410 Ill. 587, 102 N.E.2d 813 (1952). 

* People v. Syer, 400 Ill. 444, 81 N.E.2d 186 (1948). 

® People v. Harrison, 392 Ill. 511, 64 N.E.2d 882 (1946). 

* People v. Brown, 392 Ill. 519, 64 N.E.2d 739 (1946); People v. Bailey, 328 Ill. App. 
584, 66 N.E.2d 477 (1st Dist. 1946). 

” People v. Donovan, 376 Ill. 602, 35 N.E.2d 54 (1941), reversing judgment against 
minor on his plea of guilty to forgery when court failed to consider any matters of 
mitigation. 
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is not a part of the common law record,!? but the granting or refusing 
order is,!* and being discretionary is not subject to review,'* and will not be 
reviewed if the requirements of the statute are observed.'® 

The order granting probation is not a sentence ?® but a suspension 
thereof during the period of supervision,!? which may be for five years or 
less,18 during which time the court retains jurisdiction of a continued cause,!® 
and at the end of such period may extend the probation “not to exceed two 
years.” 2° It must contain the conditions imposed by law, and may, as the 
judge directs, specify the other requirements authorized by Section 4 of 
the statute,?! including imprisonment in the county jail for not more than 
six months. At the end of any original or extended period of supervision, or 
earlier, if the court directs, a non-violator is discharged of record.?? 

If a violation occurs, except in one instance,** a warrant issues and the 
probationer is brought into open court, where a rule to show cause is en- 
tered and continued for answer. The hearing is summary although within 
the established rules of procedure, allowing for counsel and defense evi- 
dence, if requested. Proof cannot be assumed from an officer’s report,?* or 
be predicated on hearsay,” but it need not establish the fact of violation 
beyond a reasonable doubt, and it may be testimony of a subsequent 
offense of which the probationer was acquitted.2* At the conclusion the 
probationer may be discharged from or recommitted to the remaining term 
of probation, or the court may order the probation terminated and impose 
sentence, which action is subject to statutory final review by the appellate 


™ People v. Penn, 302 Ill. 488, 135 N.E. 92 (1922). 

2 People v. Lane, 400 Ill. 170, 79 N.E.2d 65 (1948). 

* People v. Penn, supra note 11. 

“People v. Brown, 392 Ill. 519, 64 N.E.2d 739 (1946); People v. Kessler, 394 IIl. 
26, 67 N.E.2d 197 (1946); People v. Mayfield, 414 Ill. 146, 111 N.E.2d 164 (1953). 

* People v. Miller, 317 Ill. 33, 147 N.E. 396 (1925). 

* People v. Nicholson, 401 Ill. 546, 82 N.E.2d 656 (1948). 

™ People v. Gulley, 411 Ill. 228, 103 N.E.2d 650 (1952). 

** People v. Cahill, 300 Ill. 279, 133 N.E. 228 (1921). 

* People v. Catcott, 393 Ill. 582, 67 N.E.2d 175 (1946). 

Itt. Rev. SraT., c. 38, §§ 786, 790 (1951). 

1 Id. § 787. 

* People v. McMurray, 391 Ill. 271, 62 N.E.2d 793 (1945). 

* Ttv. Rev. Srat., c. 38, § 787 (6) (1951) provides contempt action against those 
failing to refrain from certain prohibited acts of habit and conduct. 

* People v. Enright, 332 Ill. App. 655, 75 N.E.2d 777 (1st Dist. 1947). 

** People v. Warren, 314 Ill. App. 198, 40 N.E.2d 845 (1st Dist. 1942). 

*° People v. Burrell, 334 Ill. App. 253, 79 N.E.2d 88 (1st Dist. 1948). 

* People v. Kuduk, 320 Ill. App. 610, 51 N.E.2d 997 (1st Dist. 1943), disoissed, 
388 Ill. 248, 57 N.E.2d 755 (1944); Inv. Rev. Srat., c. 38, § 798 (1951). 
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court, with procedure thereon as in misdemeanor cases.?8 The record for 
review should contain the original probation order, the warrant for viola- 
tion, and all subsequent writs, pleadings, motions, orders, affidavits, and 
other documents filed or entered as required by Section 74 (2) of the Civil 
Practice Act.2® Evidence on the hearing should be made part of the record 
by an authenticated bill of exceptions filed in conformity with Appellate 
Court Rule 2. 


MITIGATION 


A mitigation hearing is provided for in two separate statutes, one deal- 
ing with cases of discretionary punishment on pleas of guilty, the other 
limited to receiving evidence for the purpose of fixing the duration of im- 
prisonment under general sentences. 

As early as 1827,®° the first statute,*! on pleas of guilty,®* mandates ** 
“the court to examine witnesses as to the aggravation and mitigation of the 
offense,” in all cases where the court determines the extent of punishment. 
The provision never did apply to jury trials,°4 or to trials before a judge on 
plea of not guilty,®** or to those crimes for which the law prescribed punish- 
ment to be imposed under general sentences.** In 1943, the statutes °7 deal- 
ing with general sentences were amended to allow the trial judge to fix 
minimum and maximum limits of imprisonment, and, before doing so, upon 
conviction after trial or plea to consider evidence as to aggravation and miti- 
gation. 

In reviewing questions arising under the earlier statute, our Supreme 
Court has decided that the hearing is not a trial,8° under binding rules of 
evidence.®® It does not require any special finding on the evidence heard, 


** People v. Bruno, 395 Ill. 382, 69 N.E.2d 898 (1946), transferred, 331 Ill. App. 35, 
72 N.E.2d 443 (1st Dist. 1947); People v. Kuduk, 388 Ill. 248, 57 N.E.2d 755 (1944), 
Supreme Court has no jurisdiction to review Appellate Court. 


ILL. Rev. Stat., c. 110, § 198 (2) (1951). 
Rev. Laws of ILv., 162 (1827). 
Try, Rev. Srat., c. 38, § 732 (1951). 


* A plea of guilty admits all material allegations in the indictment (People v. Ross, 
409 Ill. 599, 100 N.E.2d 923 [1951]) except matters of aggravation, (People v. Langford, 
392 Ill. 584, 65 N.E.2d 440 [1946]) requires no proof, (People v. Conn, 391 Ill. 190, 62 
N.E.2d 806 [1945]) and settles the question of guilt or innocence (People v. Popescue, 345 
Ill. 142, 177 N.E. 739 [1931]). 


* People v. Schuedter, 336 Ill. 244, 168 N.E. 323 (1929). 


* People v. Meisner, 311 Ill. 40, 142 N.E. 482 (1924) holds evidence must be con- 
fined to the issue of guilt. 


* People v. Trobiani, 412 Ill. 235, 106 N.E.2d 367 (1952). 


* People v. Corbett, 387 Ill. 41, 55 N.E.2d 74 (1944); People v. Curth, 398 Ill. 322., 
75 N.E.2d 755 (1947). 


"Tri. Rev. Stat., c. 38, §§ 802, 803 (1951). 
* People v. Popescue, 345 Ill. 142, 177 N.E. 739 (1931). 
* People v. McWilliams, 348 Ill. 333, 180 N.E. 832 (1932). 
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nor need the evidence be preserved.4? The common-law record is not re- 
quired to affirmatively show any such hearing.*! The trial judge must ex- 
amine witnesses when requested to do so by the parties,*? but this is a privi- 
lege which may be waived,** even by a minor,** and where the record is 
silent waiver is presumed.*® The failure of the judge to discharge his duty 
in this respect should be preserved and presented by bill of exceptions, un- 
less otherwise shown in the common-law record.*® 

Despite the fact that the provision of this earlier statute could not, prior 
to 1943, be applied to general sentences fixed by law, as to which a judge 
had no discretion, and the fact that the court recognized such cases as not 
within the statute,#? many decisions exist where the court either overlooked 
or ignored such non-applicability. In cases of armed robbery,*® burglary,*® 
forgery,®® crime against children,®! and assault with intent to rape,®* objec- 
tions that the trial judge did hear matters of mitigation were disposed of, 
not on the manifest ground of absence of statutory requirement, but be- 
cause of the defendant’s failure to show that he requested a hearing. In a 
recent case 5% where there was a plea of guilty to larceny, the court disposed 
of the matter is a similar fashion without referring to either statute, although 
in this case both were applicable. These decisions, however, do clearly indi- 
cate that the hearing under both statutes is essentially the same and that the 
previous rulings of the court 5* are applicable to matters arising under the 
general sentence statutes.®° 


* People v. Decker, 347 Ill. 258, 179 N.E. 827 (1932). 

“People v. Hicks, 398 Ill. 125, 75 N.E.2d 343 (1947). 

“ People v. Pennington, 267 Ill. 45, 107 N.E. 871 (1915). 

“People v. Kocielko, 404 Ill. 54, 87 N.E.2d 778 (1949); People v. Clifton, 408 Ill. 
475, 97 N.E.2d 298 (1951). 

“ People v. Crooks, 326 Ill. 266, 157 N.E. 218 (1927). Observe Rule 27A of the 
Supreme Court—minors under 18 years must be represented by counsel. 

* People v. Throop, 359 Ill. 354, 194 N.E. 553 (1935). 

** People v. Evans, 397 Ill. 430, 74 N.E.2d 708 (1947); People v. Carter, 398 Ill. 336, 
75 N.E.2d 861 (1947). 

“ See note 36, supra. 

“People v. Gerke, 332 Ill. 583, 164 N.E. 185 (1928); People v. Withey, 387 Ill. 418, 
56 N.E.2d 784 (1944). 

*” People v. Childers, 386 Ill. 312, 53 N.E.2d 878 (1944); People v. Clark, 387 III. 
468, 56 N.E.2d 785 (1944); People v. Conn, 391 Ill. 190, 62 N.E.2d 806 (1945); People v. 
McElhaney, 394 Ill. 380, 68 N.E.2d 715 (1946); People v. Carter, 398 Ill. 336, 75 N.E.2d 
861 (1947); People v. Britton, 405 Ill. 11, 90 N.E.2d 77 (1950). 

° People v. Daulley, 387 Ill. 403, 56 N.E.2d 814 (1944). 

** People v. Kessler, 394 Ill. 26, 67 N.E.2d 197 (1946). 

* People v. Anderson, 397 Ill. 583, 74 N.E.2d 693 (1947). 

* People v. Fleming, 406 Ill. 389, 94 N.E.2d 358 (1950). 

See notes 38, 39, 40, 41, 42, 43, 44, 45, 46. 


°° See note 37, supra. 
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JUDGMENT AND SENTENCE 


Reference to the final order in a criminal proceeding is usually made 
by use of the terms judgment and sentence. Together or separately the 
words in reality have the same legal meaning, though often judgment is 
taken to mean adjudication of guilt, and sentence the imposition of punish- 
ment. These separated meanings are not quite accurate. The sentence is 
a judgment.5¢ Frequently used in our Criminal Code,°7 judgment is not 
therein defined nor are its essentials prescribed. The Supreme Court has 
determined that the order need not contain an express declaration of guilt,5* 
and that such adjudication will be legally inferred from the record entry 
of guilt established by plea, verdict, or finding.®® No particular form is re- 
quired to constitute a judgment,” but it must show a conviction,®! upon 
which a sentence is declared to a specified person for a particular crime.® 
The ultimate essential part of a trial,®* it must be declared by judicial act, 
and written into the record by the clerk’s ministerial act.6* Any unreason- 
able delay in rendering a judgment will deprive the court of jurisdiction to 
pronounce the sentence. 

The final order need not recite all the facts,°* but must identify the 
crime by name or description ® or reference to the indictment,®* and failure 
to do so is error.®® The conviction by plea, verdict, or finding must be 


°° Featherstone v. People, 194 Ill. 325, 62 N.E. 684 (1901); People v. Murphy, 257 
Ill. 564, 100 N.E. 980 (1913); People v. Jenkins, 322 Ill. 33, 152 N.E. 549 (1926); People 
v. Nicholson, 401 Ill. 546, 82 N.E.2d 656 (1948). 
Itt. Rev. Stat., c. 38, §§ 747, 749, 762, 767, 770, 776, 777, 778, 779 (1951). 
* People v. Murphy, 188 Ill. 144, 58 N.E. 984 (1900). 
People v. Andrae, 295 Ill. 445, 129 N.E. 178 (1920); People v. Bute, 396 Ill. 588, 
72 N.E.2d 813 (1947); People v. Dodge, 411 Ill. 549, 104 N.E.2d 633 (1952). 
People v. Elliott, 272 Ill. 592, 112 N.E. 300 (1916). 
* People v. Secco, 303 Ill. 546, 135 N.E. 884 (1922); People v. Burnett, 407 Ill. 269, 
5 N.E.2d 319 (1950). 
® Hoch v. People, 219 Ill. 265, 76 N.E. 356 (1905). Recital of verdict and sentence 
thereon is a sufficient judgment. 
* People v. Yurkiates, 404 Ill. 157, 88 N.E.2d 458 (1949). 
** People v. Moran, 342 Ill. 478, 174 N.E. 532 (1930); People ex rel. Waite v. Bristow, 
391 Ill. 101, 62 N.E.2d 545. Judgment exists when the court acts even if the clerk fails 
to enter it. 
* People v. Allen, 155 Ill. 61, 39 N.E. 568 (1895); People v. Barrett, 202 Ill. 287, 
67 N.E. 23 (1903); People v. Shattuck, 274 Ill. 491, 113 N.E. 921 (1916); People v. Penn, 
302 Ill. 488, 135 N.E. 92 (1922). 
* People v. Pitts, 401 Ill. 154, 81 N.E.2d 442 (1948). 
* People v. Boer, 262 Ill. 152, 104 N.E. 162 (1914); People v. Wood, 318 III. 388, 
149 N.E. 273 (1925); People v. Langford, 392 Ill. 584, 65 N.E.2d 440 (1946). 
* People v. Jensen, 392 Ill. 72, 64 N.E.2d 1 (1945). 
® People v. Meyers, 397 Ill. 286, 73 N.E.2d 288 (1947). 


‘oO 
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recited,” and the sentence pronounced thereon.”! If the whole record, 
when searched and interpreted, leaves no doubt of its meaning, the judg- 
ment order is sufficient.77 When rendered against two or more defendants, 
it is several and not joint, although the one order may assess separate penal- 
ties as to each.73 The judgment must be declared in the presence of a de- 
fendant,’* unless he is affirmatively shown to be absent through his own 
fault.7 

In cases where the penalty is fixed in a jury verdict, the sentence must 
follow the verdict without any change of punishment.7* As to crimes for 
which a general sentence is prescribed by law, the term of such general 
sentence fixed by the section of the Criminal Code for the offense of which 
the defendant has been convicted,’ as well as the provisions of the Sentence 
and Parole Act,’® are read into every judgment as though written therein 
and need not be expressly stated.”® 

By the 1943 amendments of Sections 2 and 3 of the Sentence and Parole 
Act,®° the trial judge is now allowed to fix the duration of punishment for 
crimes requiring the imposition of a general sentence. Thus he has a dis- 
cretion to sentence as formerly for the term fixed by law without expressly 
stating such term,®! or to sentence within the term fixed by law, for a 
minimum and maximum punishment,®? stated with certainty,** and fixed,** 


See note 61, supra. 

™ People v. Rusk, 348 Ill. 218, 180 N.E. 863 (1932); People v. Huber, 389 Ill. 192, 
58 N.E.2d 879 (1945); People v. Twigg, 398 Ill. 50, 74 N.E.2d 710 (1947); People v. 
Taylor, 401 Ill. 11, 81 N.E.2d 463 (1948). See note 56, supra. 

* People v. Tierney, 250 Ill. 515, 95 N.E. 447 (1911); People v. Bailey, 391 Ill. 149, 
62 N.E.2d 796 (1945). 

* People v. Dron, 360 Ill. 309, 195 N.E. 830 (1935); People v. Koblitz, 401 Ill. 224, 
81 N.E.2d 881 (1948). 

“Harris v. People, 130 Ill. 457, 22 N.E. 826 (1889). 

* People v. Connors, 413 Ill. 386, 108 N.E.2d 774 (1952). In a misdemeanor case 
the verdict can be received in defendant’s absence. People v. Brown, 273 Ill. 169, 112 
N.E. 462 (1916). In a felony case such absence would no doubt allow reception of a 
verdict under the same conditions as permits a sentence. 

© Cole v. People, 84 Ill. 216 (1876). 

™ People v. Butler, 405 Ill. 407, 91 N.E.2d 61 (1950); People v. Reese, 410 Ill. 11, 
100 N.E.2d 907 (1951). 

* People v. Burnett, 394 Ill. 420, 68 N.E.2d 733 (1946). 

*® Hagenow v. People, 188 Ill. 545, 59 N.E. 242 (1900). 

Tit. Rev. Srat., c. 38, §§ 802, 803 (1951). 

*People v. Brown, 389 Ill. 202, 59 N.E.2d 17 (1945); People v. Howard, 397 IIl. 
334, 74 N.E.2d 513 (1947). 

® People v. Green, 394 Ill. 173, 68 N.E.2d 263 (1946); People v. Brown, 397 Ill. 529, 
74 N.E.2d 706 (1947). 

* People v. Jackson, 399 Ill. 488, 78 N.E.2d 211 (1948). 

* People v. Bellmeyer, 396 Ill. 552, 72 N.E.2d 50 (1947); People v. Ashley, 403 Ii. 
395, 86 N.E.2d 212 (1949); People v. Grinnell, 411 Ill. 571, 104 N.E.2d 615 (1952); People 
v. Dodge, 411 Ill. 549, 104 N.E.2d 633 (1952). 
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not merely advised * or recommended; ** and, when fixed, it need not be 
different from the penalty imposed by law.* 

Every judgment and sentence must be definite and certain.®* It follows 
that the general sentences imposed under Sections 2 and 3 must satisfy this 
demand. Such sentences are for the maximum term and are definite,®® not 
indeterminate.°® The statute inhibiting the crime establishes the allowable 
limits of the penalty.®! Sections 2 and 3 do not fix the penalty but do direct 
the manner of sentencing,®? and authorize the judge-fixed punishment within 
the allowable limits. A sentence so fixed is a definite sentence for the court- 
fixed maximum term; * otherwise it is for the law-fixed maximum. 

Though the statute requires that the court fix a minimum term of pun- 
ishment, such minimum is no part of the definite sentence. It is only that 
part of the judgment order, contained in the sentencing part thereof, that 
deals with the execution of the sentence and the duration of punishment. 
It is a limitation power under which the court must in the first instance de- 
termine the length of the least imprisonment, before a somewhat similar 
limitation power of the parole board is allowed to operate to fix the same 
duration of punishment, less allowed good time,® or a longer term of least 
imprisonment that does not exceed the sentence. This action by the parole 
board does not amount to a sentence,®* and does not affect the sentence.®%? 


* People v. Burnett, 394 Ill. 420, 68 N.E.2d 733 (1946); People v. Crump, 402 Ill. 
204, 83 N.E.2d 687 (1949). 

* People v. Jones, 382 Ill. 603, 48 N.E.2d 364 (1943); People v Exum, 382 Ill. 204, 
47 N.E.2d 56 (1943); People v. Small, 401 Ill. 20, 81 N.E.2d 424 (1948); People v. Rogers, 
401 Ill. 53, 81 N.E.2d 420 (1948). 

* People v. Twigg, 398 Ill. 50, 74 N.E.2d 710 (1947); People v. Clark, 404 Ill. 189, 
88 N.E.2d 482 (1949). 

* People v. Pirfenbrink, 96 Ill. 68 (1879); People v. Connors, 291 Ill. 614, 126 N.E. 
595 (1920); People v. Mikula, 357 Ill. 481, 192 N.E. 546 (1934); People v. Montana, 380 
Ill. 596, 44 N.E.2d 569 (1942). 

® People v. Roche, 389 Ill. 361, 59 N.E.2d 866 (1945); People v. Wilson, 391 III. 
463, 63 N.E.2d 488 (1945); People ex rel. Ross v. Ragen, 392 Ill. 465, 64 N.E.2d 862 
(1946); People v. Tyson, 393 Ill. i108, 65 N.E.2d 796 (1946); People v. Green, 394 IIl. 
173, 68 N.E.2d 263 (1946); People v. Norwitt, 394 Ill. 553, 69 N.E.2d 285 (1946); People 
ex rel. Neville v. Ragen, 396 Ill. 565, 72 N.E.2d 175 (1947); People v. Reid, 396 Ill. 592, 
72 N.E.2d 812 (1947); People v. Robinson, 407 III. 299, 95 N.E.2d 314 (1950). 

® Featherstone v. People, 194 Ill. 325, 62 N.E. 684 (1901); People v. Moses, 288 Ill. 
281, 123 N.E. 634 (1919); People v. Burnett, 394 Ill. 420, 68 N.E.2d 733 (1946); But see 
People v. Westbrook, 411 Ill. 301, 103 N.E.2d 494 (1952). 

* People v. Nicholson, 401 Ill. 546, 82 N.E.2d 656 (1948). 

* Featherstone v. People, supra note 90; People v. Hartsig, 249 Ill. 348, 94 N.E. 
525 (1911); People v. Nowasky, 254 Ill. 146, 98 N.E. 242 (1912); People v. Burnett, 394 
Ill. 420, 68 N.E.2d 733 (1946). 

*§ See note 89, supra. 

* People v. Burnett, 407 Ill. 269, 95 N.E.2d 319 (1950); People v. Reese, 410 Ill. 11, 
100 N.E.2d 907 (1951). 

Tit. Rev. Srat., c. 108, § 45 (1951). 

* People v. Joyce, 246 Ill. 124, 92 N.E. 607 (1910). 

* People v. Doras, 290 Ill. 188, 125 N.E. 2 (1919). 
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Minimum punishment provisions are no part of the sentence, and cannot 
legally be held to be, since the minimum can be increased by action of the 
parole board, which is not a sentencing authority, and has no power to 
change the sentence of a court.®® In fixing a least imprisonment at a term 
not less than the law-fixed minimum, the court is allowed wide discretion, 
and there is no statutory limit on the extent of a minimum term other than 
that it cannot exceed the maximum definite sentence. Hence there is no re- 
quirement that any interval of time exist between a minimum term of pun- 
ishment and the sentence. The Supreme Court in many cases has approved 
judgments providing intervals whether long or short, and has sustained the 
allowance of a one day interval.®® However, it denied approval of a judg- 
ment where no interval was provided, holding that, in the absence of an 
interval, the sentence was not indeterminate as it should have been.!°° This 
last case cannot be squared with the repeated decisions of the court holding 
that a sentence must be definite and not indeterminate.’°! Did the court 
exceed its authority in amending the statute by annexing thereto an interval 
requirement? 1° 

As a result of this new authority allowing trial judges to fix long term 
minimum punishment, the old procedure of consecutive sentencing is less 
often applied in current matters. When more than one sentence is imposed 
they may be directed to run concurrently or consecutively. All commit- 
ments to the same institution are deemed concurrent unless specified as con- 
secutive; '°° those to different places of confinement are not concurrent.1°4 
In rendering a cumulative punishment judgment a gross penalty cannot 
be imposed, and the trial judge must enter separate judgments to run con- 
secutively by prescribing that a successive term is to commence upon the 
expiration of a designated prior sentence.!%° This does not mean fixing the 
exact day for the commencement of the first,!°® or any cumulative term,!°7 
but it does mean that the limits of imprisonment be so defined that there 
will exist no uncertainty about the periods of punishment, and any omission 
to do so requires remandment for proper sentence.'°8 Recently the Supreme 


* People v. Montana, 380 Ill. 596, 44 N.E.2d 569 (1942). 

® People v. Harwell, 398 Ill. 369, 75 N.E.2d 889 (1947). 

® People v. Westbrook, 411 Ill. 301, 103 N.E.2d 494 (1952). 

*' See notes 88, 89, 90, 93, and 94, supra. 

People v. Flaherty, 396 Ill. 304, 71 N.E.2d 779 (1947). 

™ People ex rel. Clancy v. Graydon, 329 Ill. 398, 160 N.E. 748 (1928); People v. 
Hawley, 399 Ill. 300, 77 N.E.2d 701 (1948). 

* People v. Kennay, 391 Ill. 572, 63 N.E.2d 733 (1945). 

People v. Elliott, 272 Ill. 592, 112 N.E. 300 (1916); People v. Ferguson, 410 IIl. 
87, 101 N.E.2d 522 (1951); People v. Kamrowski, 412 Ill. 383, 107 N.E.2d 725 (1952). 

** People ex rel. Crews v. Toman, 367 Ill. 163, 10 N.E.2d 657 (1937). 

* People v. Dennison, 399 Ill. 484, 78 N.E.2d 232 (1948). 

* People v. Welch, 331 Ill. 20, 162 N.E. 113 (1928), where the first sentence did 
not fix the term of imprisonment. People v. Dennison, swpra note 107, where it was not 
shown which of two sentences should follow or precede. People v. Elliott, supra note 
105, where the sentence was for a gross total time. 
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Court reviewed and affirmed a judgment, which was claimed to be re- 
pugnant in its directions that the defendant was to be confined from and 
after delivery to the penitentiary, and also that the sentence was to run 
consecutively with a prior one.! Previous contrary decisions '!® on sim- 
ilar judgments had surprisingly declared the consecutive part of the judg- 
ment void and the sentences concurrent.'"! The effect of these holdings was 
minimized when the lower courts, confronted with pending reviews,'!? by 
mnc pro tunc judgments eliminated “from and after delivery,” 1% and the 
corrected record thereof was affirmed. Needless to state, a short period of 
confusion was abruptly ended when the court overruled its earlier contrary 
holdings. ; 

In only one class of cases, viz., misdemeanors of the same character, 
can the court assess cumulative punishment when only a single trial is had 
on one indictment or complaint containing separate counts, and it matters 
not that these misdemeanors are actually distinct from each other.!'* Those 
not of the same character and separate in law and fact are subject to con- 
secutive penalty, only if tried separately, as in the case of distinctly different 
felonies.1'5 

If crimes are separate in law but not in fact, viz., when one act results 
in separate offenses the trial procedure determines the question of what 
sentence or sentences may be imposed. When charged in different in- 
dictments, an acquittal of one does not bar prosecution of the other,!!® 


7 People v. Ferguson, 410 Ill. 87, 101 N.E.2d 522 (1951). 

™° People v. Nicholson, 404 Ill. 122, 87 N.E.2d 750 (1949); People v. Camy, 404 Ill. 
391, 88 N.E. 2d 862 (1949); People v. Handgrave, 406 Ill. 211, 92 N.E.2d 464 (1950). 

™ In doing this the Court followed People v. Wooten, 392 Ill. 542, 64 N.E.2d 857 
(1946), a case not in point, where the first two sentences were in excess of law and 
erroneous, and the defendant had served more time than he could have been lawfully 
imprisoned for thereunder; these erroneous sentences were reversed and the cumulative 
sentence, which was supposed to follow, was held to commence on the day of incar- 
ceration. Also observe that the failure to remand was a clear departure from sound 
established procedure. See note 108, supra. 

™ People v. Walker, 409 Ill. 232, 99 N.E.2d 16 (1951); People v. Puschman, 409 III. 
264, 99 N.E.2d 131 (1951); People v. Tyrgg, 409 Ill. 268, 99 N.E.2d 128 (1951). 

"The clerk’s inept use of an incorrect printed form of judgment order created 
this so-called repugnancy. 

™ People v. Elliott, 272 Ill. 592, 112 N.E. 300 (1916); People v. Brown, 273 Ill. 169, 
112 N.E. 462 (1916). 

™ People v. Wolf, 358 Ill. 334, 193 N.E. 211 (1934); People v. Tinnell, 385 Ill. 537, 
53 N.E.2d 427 (1944). Nevertheless a defendant can agree to consolidate several indict- 
ments for one trial but there must be separate judgments. People ex rel. Busch v. Green, 
281 Ill. 52, 117 N.E. 764 (1917). 

“° Freeland v. People, 16 Ill. 380 (1855); Nagel v. People, 229 Ill. 598, 82 N.E. 315 
(1907); People v. Nall, 242 Ill. 284, 89 N.E. 1012 (1909); People v. Fox, 269 Ill. 300, 110 
N.E. 26 (1915); People v. Stephens, 297 Ill. 91, 130 N.E. 459 (1921); People v. Andrae, 
305 Ill. 530, 137 N.E. 496 (1922); People v. Harrison, 395 Ill. 463, 70 N.E.2d 596 (1947); 
People v. Flaherty, 396 Ill. 304, 71 N.E.2d 779 (1947); People v. Massey, 400 Ill. 262, 
79 N.E.2d 490 (1948). 








392 CRIMINAL PROCEDURE IN ILLINOIS [ VoL. 1953 


unless the offense acquitted embraces the other,!!* and convictions on each 
allow consecutive sentences.1!8 When charged in several counts of one 
indictment it is proper for the court to declare one judgment 1° and this 
is so even when the verdict is general and the offenses require different 
punishment, if the court is able to determine for which offense to sen- 
tence,!*° a knowledge which the court always has in court-trial findings.1?4 
If separate convictions are had on the separate counts, the court may sen- 
tence on one or all, provided that all sentences must necessarily be con- 
current.!? 

Another form of sentence is that provided for habitual criminals.1** 
As to certain enumerated crimes aggravated punishment is authorized. The 
indictment must allege a prior conviction and imprisonment for one of the 
specified crimes,!** not as an ingredient of the subsequent offense,!*> but 
only as a matter of aggravation.!2° An affirmative finding of such prior 
conviction and imprisonment must be made in order to impose an aggra- 
vated penalty.!?7 

In all cases the right to impose straight, concurrent, consecutive, or 
aggravated sentences belongs solely to the trial court,!*8 and the judgment 
thus rendered is the real authority for the detention of the prisoner.1*° 


™7 People v. Dugas, 310 Ill. 291, 141 N.E. 769 (1923). 
"8 People v. Loftus, 395 Ill. 479, 70 N.E.2d 573 (1946); People v. Woolsey, 399 III. 
617, 78 N.E.2d 237 (1948). 
% Parker v. People, 97 Ill. 32 (1880); Campbell v. People, 109 Ill. 565 (1884); Lowe 
v. People, 160 Ill. 501, 43 N.E. 710 (1896); People v. Dougherty, 246 Ill. 458, 92 N.E. 929 
(1910); People v. Israel, 269 Ill. 284, 109 N.E. 969 (1915); People v. Perrello, 350 Ill. 231, 
182 N.E. 748 (1932); People v. Routson, 354 Ill. 573, 188 N.E. 883 (1933); People v. 
Arnold, 396 Ill. 440, 72 N.E.2d 188 (1947); People v. Saxton, 400 Ill. 257, 79 N.E.2d 601 
(1948). 
”° People v. Schuster, 339 Ill. 73, 170 N.E. 726 (1930); People v. Vehon, 340 III. 
511, 173 N.E. 104 (1930). 
*™! People v. Gray, 402 Ill. 590, 85 N.E.2d 2 (1949). 
™ People v. Fitzgerald, 297 Ill. 264, 130 N.E. 720 (1921); People v. Novotony, 371 
Ill. 58, 20 N.E.2d 34 (1939); People v. Ross, 391 Ill. 164, 64 N.E.2d 786 (1945); People v. 
McMullen, 400 Ill. 253, 79 N.E.2d 470 (1948); People v. Griffin, 402 Ill. 247, 83 N.E.2d 
746 (1949); People v. Quidd, 403 Ill. 15, 85 N.E.2d 179 (1949); People v. Burnett, 407 
Ill. 269, 95 N.E.2d 319 (1950); People v. Stingley, 414 Ill. 398, 111 N.E.2d 548 (1953). 
™ Itt. Rev. Srat., c. 38, § 602 (1951). 
™ People v. Perkins, 395 Ill. 553, 70 N.E.2d 622 (1946); People v. Hali, 397 Ill. 134, 
N.E.2d 405 (1947). 
*© People v. Turner, 396 Ill. 221, 71 N.E.2d 66 (1947). 
“6 People v. Atkinson, 376 Ill. 623, 35 N.E.2d 58 (1941); People v. Kirkrand, 397 
588, 74 N.E.2d 813 (1947). 
** People v. Langford, 392 Ill. 584, 65 N.E.2d 440 (1946); People v. Pitts, 401 Ill. 
154, 81 N.E.2d 442 (1948). 
*§ People v. Heard, 396 Ill. 215, 71 N.E.2d 321 (1947). 
™ People v. Anderson, 407 Ill. 503, 95 N.E.2d 366 (1950). 
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REVIEW 


The validity of the judgment and sentence may be tested by (1) writ 
of error to review the record made in the trial court; (2) motion under 
Section 72 of the Civil Practice Act (coram nobis) to correct errors of fact 
occurring in the trial court, then unknown to the court and not of record; 
(3) petition for writ of habeas corpus for release from detention under a 
void judgment, and (4) post-conviction petition to set asidé a judgment ob- 
tained in violation of constitutional rights. 


Writ of Error 


The common law writ of error is of ancient origin and as such still 
remains in I]linois.'°° In addition the right to this writ has been provided 
for by both the constitution !*1 and legislation.!*? Existing independently of 
either,!*> it cannot be abolished by the legislature, though it may be regu- 
lated.'34 Judgments in felony cases are subject to direct review by the 
Supreme Court, as are misdemeanors when a fairly debatable question deal- 
ing with the validity of a statute, or with a construction of the constitution 
was presented to the trial court,!*° and not raised for the first time on re- 
view.136 Otherwise misdemeanors are first reviewed in the appellate court,'** 
and then by the Supreme Court.1*8 

In a capital case when the sentence is death, the Criminal Code requires 
an authenticated copy of the record with an assignment of errors to be 
presented at the time the writ is applied for to the Supreme Court or a judge 
thereof in vacation.1°® The issuance of the writ remains a matter of dis- 
cretion,'*® although it seems the legislature intended to make it a matter 


*® People v. Loftus, 400 Ill. 432, 81 N.E.2d 495 (1948); People v. Engel, 406 Ill. 560, 
94 N.E.2d 291 (1950). 

1 See Itt. Const. Art. 6, § 11. 

IL. Rev. Stat., c. 38, §§ 769, 771 (1951). 

*8 People v. Scott, 326 Ill. 327, 157 N.E. 247 (1927). 

™ Haines v. People, 97 Ill. 161 (1880). 

* People v. Maffei, 315 Ill. 226, 146 N.E. 131 (1924); People v. Pointer, 348 Ill. 277, 
180 N.E. 796 (1932); People v. Moe, 381 Ill. 235, 44 N.E.2d 864 (1942); People v. Rohde, 
403 Ill. 41, 85 N.E.2d 24 (1949). If the question only involves the construction of a 
statute or the validity of a verdict and sentence, a constitutional question is not presented. 
People v. Brickey, 396 Ill. 140, 71 N.E.2d 157 (1947). Bringing the review to the appellate 
court waives a constitutional question. People v. Richardson, 397 Ill. 84, 72 N.E.2d 
851 (1947). 

1 Raising a constitutional question on review for the first time comes too late. 
People v. Dwyer, 397 Ill. 599, 74 N.E.2d 82 (1947); People v. Bute, 396 Ill. 588, 72 
N.E.2d 813 (1947). 

™ Itt. Rev. Srat., c. 38, § 780% (1951). 

8 Int. Const. Art. 6, § 11; People v. Booth, 390 Ill. 330, 61 N.E.2d 370 (1945). 

™ Itt. Rev. Stat., c. 38, § 769 (1951). 

“Peak v. People, 76 Ill. 289 (1875); People v. Wilson, 400 III. 461, 81 N.E.2d 211 
(1948). 
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of right.!4' When the order allowing a writ is granted it is also made a 
supersedeas to stay execution. 

In all other cases, including capital when there is no death sentence, 
the writ does issue as a matter of right,!#? upon the filing of a praecipe with 
the clerk o° the reviewing court. To obtain a supersedeas a transcript of the 
record with assignment of errors must be presented as in death cases.'4% 

The writ or error must be applied for within twenty years,!** although 
in deeth cases the date of execution is the real limitation, and in other cases 
the de end-nt, limited to one hundred days for bill of exceptions,!#5 and 
suffering the disadvantage of imprisonment,!4* has a practical reason to act 
promptly. One of several defendants may secure a writ without joining 
the others.!47 The entire proceedings in the case from the time of the con- 
vening of the court until the termination of the trial, if shown in the record, 
with errors properly preserved, are subject to this review.'48 After the 
conviction is affirmed, a second writ cannot be obtained, even if new points 
of error are assigned.14° 

The right of the People to a writ of error does not exist, except when 
it is plainly and unequivocally conferred by express statute.!®° The People 
now have this right if an indictment or information is quashed or set aside, 
but the de’endant may not be held in jail or on bail pending the review.'*! 
Governed by the same requirements as a defendant’s writ, some reviews lie 
directly to the supreme, others to the appellate court. A reversal by the 
appellate court cannot be reviewed since it is not a final disposition of the 
cause, but an affirming order can be.1°? 


™ In 1929, Itt. Rev. Srat., c. 38, § 769 (3) was amended by taking out previous dis- 
cretionary language and substituting that the court shall allow a writ. Lewy, Drumhead 
Justice in Capital Cases? Tue DecaLocue JourNnaL (1951). 

PALL. REV. (STAT. Cs 38, 9° 771 (951). 

1 1d $ 772. 

*™ People v. Binkowski, 394 Ill. 171, 68 N.E.2d 304 (1946). 

“6 Supreme Court Rule 70A. This rule does not apply in death cases. Appellate 
Court Rule 2. 

“6 The trial judge can and often does fix bail and stay mittimus usually for a short 
period, 

™7 People v. Koblitz, 401 Ill. 224, 81 N.E.2d 881 (1948). 

8 People v. Tillman, 397 Ill. 153, 73 N.E2d 283 (1947); People v. Loftus, 400 IIl. 
432, 81 N.E.2d 495 (1948). 

*° People v. Thompson, 392 Ill. 589, 65 N.E.2d 362 (1946); People v. Bernovich, 
403 Ill. 480, 87 N.E.2d 609 (1949). 

*° People v. White, 364 Ill. 574, 5 N.E.2d 472 (1936); People v. Vitale, 364 IIl. 589, 
5 N.E.2d 474 (1936); People v. Moore, 410 Ill. 241, 102 N.E.2d 146 (1951); People v. 
McGarry, 306 Ill. App. 542, 29 N.E.2d 303 (1st Dist. 1940). 

1 Itt. Rev. Stat., c. 38, § 747 (1951). 

*? People v. Finkelstein, 372 Ill. 186, 23 N.E.2d 34 (1939); People v. Hardt, 395 Il. 
552, 70 N.E.2d 577 (1946). 
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Coram Nobis 


The common law writ or error coram nobis has long been abolished. 
In its stead we have a statutory proceeding of the same nature.'®* This is a 
new suit started by written motion filed in the court rendering judgment, 
wherein a new trial is asked for the reason that the court was not informed 
of unknown but existing facts, knowledge of which would have prevented 
the judgment. These facts must be stated and be sufficient to establish that 
a conviction was obtained by duress or fraud, or as a result of some excusable 
mistake or ignorance that deprived the accused of a good defense.'** The 
action is an appropriate remedy .to set aside a judgment in a criminal case 
even though it is civil in nature and not a criminal proceeding.’ 

The motion will not lie to correct errors of law; 15° to review rulings 
on evidence; '*7 to determine if false testimony was given; 158 to decide 
whether or not a defendant had competent counsel; !*® or to consider newly 
discovered evidence 1® or matters not presented through neglect.1* 

The action must be filed within five years after the rendition of the 
judgment,}® exclusive of disability,‘®* and may be filed after the judgment 


*3 Trt, Rev. Srat., c. 110, § 196 (1951); Thompson v. People, 410 Ill. 256, 102 
N.E.2d 315 (1951). 

** People v. Crooks, 326 Ill. 266, 157 N.E. 218 (1927); Thompson v. People, 398 
Ill. 366, 75 N.E.2d 767 (1947); People v. Loftus, 400 III. 432, 81 N.E.2d 495 (1948); Hall 
v. People, 402 Ill. 478, 84 N.E.2d 418 (1949); People v. Quidd, 409 Ill. 137, 98 N.E.2d 
752 (1951). 

*° People v. Touhy, 397 Ill. 19, 72 N.E.2d 827 (1947). But see Schroers v. People, 
399 Ill. 428, 78 N.E.2d 219 (1948). 

** People v. Thon, 374 Ill. 624, 30 N.E.2d 54 (1940); People v. Rave, 392 Ill. 435, 
65 N.E.2d 23 (1946); People v. Wos, 395 Ill. 172, 69 N.E.2d 858 (1946). 

** Johnston v. People, 383 Ill. 91, 48 N.E.2d 350 (1943); People v. Schyman, 315 Ill. 
App. 493, 43 N.E.2d 146 (1st Dist. 1942). 

“§ People v. Touhy, 397 Ill. 19, 72 N.E.2d 827 (1947); People v. Hall, 402 Ill. 478, 
84 N.E.2d 418 (1949). 

*° People v. Gleitsman, 396 Ill. 499, 72 N.E.2d 208 (1947); Thompson v. People, 
398 Ill. 366, 75 N.E.2d 767 (1947); Burzell v. People, 402 Ill. 259, 83 N.E.2d 585 (1949); 
Putnam v. People, 408 Ill. 582, 97 N.E.2d 841 (1951). 

*° People v. Drysch, 311 Ill. 342, 143 N.E. 100 (1924); People v. Sheppard, 405 III. 
79, 90 N.E.2d 78 (1950). 

** People v. Ogbin, 368 Ill. 173, 13 N.E.2d 162 (1938); Sims v. People, 399 Ill. 159, 
77 N.E.2d 173 (1948); Greene v. People, 402 Ill. 224, 83 N.E.2d 582 (1949); People v. 
Williams, 403 Ill. 429, 86 N.E.2d 355 (1949); People v. Quidd, 409 Ill. 137, 98 N.E.2d 
752 (1951). 

*2 People v. Sprague, 371 Ill. 627, 21 N.E.2d 763 (1939); Guth v. People, 402 IIl. 
286, 83 N.E.2d 590 (1949). 

Itt. Rev. Srat., c. 110, § 196 (1951). Insanity is, (People v. Samman, 408 III. 549, 
97 N.E.2d 778 [1951]); feebleminded is, (Jablonski v. People, 330 Ill. App. 422, 71 
N.E.2d 361 [1st Dist. 1947]); incarceration under sentence is not, (People v. Rave, 392 
Ill. 435, 65 N.E.2d 23 [1946]), People v. Austin, 329 Ill. App. 276, 67 N.E.2d 883 [1st 
Dist. 1946]); defendant must be under duress, not his witness, (People v. Anton, 308 IIl. 
App. 313, 31 N.E.2d 626 [1st Dist. 1951]). 
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has been reviewed and affirmed,'** but never as a pretext for a rehearing on 
the affirmance.!® 

The issues are raised by motion to dismiss, plea, or answer, and issues 
of fact are generally made by affidavits and counter-affidavits in support 
of the motion and the answer.'®* The hearing is before the court, preferably 
the trial judge, without a jury,'®7 and the burden of proof is on the mover,'® 
who has no constitutional right to be present,!®° and cannot have a change 
of venue.!” The court’s decision is a final judgment reviewable at the re- 
quest of either party.'7! Allowance of the motion grants a new trial,!” 
after which the cause resumes its full criminal nature, and a subsequent 
judgment therein is not subject to review at the request of the People.'** 

Prior to the 1933 adoption of the Civil Practice Act,!"* the Supreme 
Court “assumed” review jurisdiction directly by writ of error without any 
comment thereon.’ Although the Act provides for appeals to the appellate 
court, and not for direct appeal to the Supreme Court,!"* thereafter writs 
of error ‘77 and direct appeals '*8 were also allowed and accepted by the 


** People v. Dabbs, 372 Ill. 160, 23 N.E.2d 343 (1939); Thompson v. People, 410 III. 
256, 102 N.E.2d 315 (1951). 

*° People v. Sheppard, 405 Ill. 79, 90 N.E.2d 78 (1950). 

* People v. Thon, 374 Ill. 624, 30 N.E.2d 54 (1940); Pippin v. People, 398 Ill. 128, 
75 N.E.2d 347 (1947); Hawks v. People, 398 Ill. 281, 75 N.E.2d 686 (1947); Thompson v. 
People, 398 Ill. 366, 75 N.E.2d 767 (1947); People v. Samman, 408 III. 549, 97 N.E.2d 778 
(1951). 

** Johnston v. People, 383 Ill. 91, 48 N.E.2d 350 (1943). 

*8 Schroers v. People, 399 Ill. 428, 78 N.E.2d 219 (1948); Jablonski v. People, 413 
Ill. 494, 110 N.E.2d 273 (1952). 

*® Pippin v. People, note 166 supra. 

*° People v. Sheppard, note 165 supra. 

™ Hall v. People, 402 Ill. 478, 84 N.E.2d 418 (1949); People v. Kemnetz, 296 Ill. App. 
119, 15 N.E.2d 883 (1st Dist. 1938). 

*? People v. Wojdas, 309 Ill. App. 382, 33 N.E.2d 136 (1st Dist. 1941). 

*8 People v. Kemnetz, supra note 171. 

™ ILL. Rev. Stat., c. 110 (1951). 

“8 People v. Crooks, 326 Ill. 266, 157 N.E. 218 (1927); People v. Moran, 342 Ill. 478, 
174 N.E. 532 (1931); People v. Bruno, 346 Ill. 449, 179 N.E. 129 (1931). In Schroers v. 
People, 399 Ill. 428, 434, 78 N.E.2d 219, 222 (1948), the Court said: “In a long line of 
cases involving motions for writ of error coram nobis in felony cases, this court has 
assumed jurisdiction by direct proceeding and disposed of the cases on the merits.” 

6 Although Section 75(1) of the Civil Practice Act (Itt. Rev. Srat., c. 110, § 
199(1) [1951]) provides for appeal directly to the Supreme Court “in all cases... in 
which the state is interested as a party or otherwise,” this means only when the state 
has a direct substantial interest of a monetary character. Retail Liquor Dealers Ass’n v. 
Fleck, 406 Ill. 24, 92 N.E.2d 156 (1950). 

“7 People v. Ogbin, 368 Ill. 173, 13 N.E.2d 162 (1938); Sims v. People, 399 Ill. 159, 
77 N.E.2d 173 (1948); People v. Dugan, 401 Ill. 442, 82 N.E.2d 482 (1948); People v. 
Quidd, 409 III. 137, 98 N.E.2d 752 (1951). 

*8 Johnston v. People, 383 Ill. 91, 48 N.E.2d 350 (1943); Hawks v. People, 398 III. 
281, 75 N.E.2d 686 (1947); Thompson v. People, 398 Ill. 366, 75 N.E.2d 767 (1947); 
People v. Touhy, 397 Ill. 19, 72 N.E.2d 827 (1947); Schroers v. People, 399 Ill. 428, 78 
N.E.2d 219 (1948); Jablonski v. People, 413 Ill. 494, 110 N.E.2d 273 (1953). 
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Supreme Court, except in one instance.!7® Only a few cases have considered 
and discussed the question of appellate jurisdiction. In Schroers v. People '%° 
the right of direct appeal was challenged, but the court, stating the action 
“continues its identity as a criminal case,” held it had jurisdiction in felony 
cases, at the same time recognizing the “final judgment is appealable the 
same as a final judgment entered in a civil action.” People v. Quidd '*' 
asserts the same jurisdiction on writ of error. The reason !%? assigned for 
assuming jurisdiction is more fictional than factual and not convincing in its 
obvious collision with the fact that the motion is a new civil suit.18* Regard- 
less of the reason, the fact remains that the Supreme Court still “assumes” 
jurisdiction when the motion involves a challenge of a felony judgment and 
a petitioner seeks a review of an adverse ruling on his motion. Other ques- 
tions immediately arise. Does the state, with equal right of review, have 
the same review rights? The state’s right of appeal herein is predicated on 
the fact that this is a civil suit. If other than civil the state would have no 
such right.18* Will the court in a “criminal case” assume jurisdiction directly 
when requested by the state? This remains to be answered as do questions 
dealing with time limitations for bills of exceptions, reports of proceedings, 
and reviews. 

For the present the safe course is to view the action as “criminal” only 
for the jurisdictional purpose asserted 1®° and to treat the action as civil in 
all other regards. Thus bills of exceptions and reports of proceedings '** 
and the record itself 187 should be made and filed in conformity with the 


* People v. Cohen, 376 Ill. 382, 33 N.E.2d 593 (1941) held that an action may not 
be reviewed by writ of error. 


**° 399 Ill. 428, 78 N.E.2d 219 (1948). 
** 409 Ill. 137, 98 N.E.2d 752 (1951). 


* In the same case of Schroers v. People, 399 Ill. 428, 433, 434, 78 N.E.2d 219, 222 
(1948), it is said that the motion “is, as to burden of proof, degree of proof required 
and similar matters, in the nature of a civil action. It is hardly correct to say that a 
motion filed under the statute in a criminal action is a purely civil action. The action, 
the judgment in which it is to be tested by the motion, continues its identity as a 
criminal case. We recognize previous holdings that the filing of such a motion is the 
starting of a new action, and that when prosecuted to a final judgment is appealable the 
same as a final judgment entered in a civil action. However, these incidents of the action 
do not transform the original action, in which the judgment being tested was entered, 
from a criminal case to a civil action.” The Court then noticed the Criminal Code, 
c. 38, § 780% providing “. . . appeals or writs of error in all criminal cases above the 
grade of misdemeanors come directly to this court.” The court overruled anything to 
the contrary in People v. Cohn, 376 Ill. 382, 33 N.E.2d 593 (1941) and also People v. 
Billow, 377 Ill. 236, 36 N.E.2d 339 (1941) which held that the motion was not a motion 
in or a part of the original criminal case. See also, People v. Union Trust Bank, 406 Ill. 
208, 92 N.E.2d 663 (1950). 

3 Int. Rev. Srat., c. 110, § 196 (1951). Notes 154, 155, supra. 

** Note 150, supra. 

*® Notes 180, 181, 182, supra. 

* Itt. Rev. Stat., c. 110, § 259.36 (1951) and Appellate Court Rule 1. 


‘Trt. Rev. Srat., c. 110, § 198(2) (1951). 
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requirements of the Civil Practice Act and within its fixed time for appeal.18* 
Habeas Corpus 


Any person, held in custody under a void judgment and sentence, may 
prosecute a writ of habeas corpus by application to the Supreme Court,'®® 
city court,! circuit court,!*! or the Superior !*? or Criminal Courts of Cook 
County,!** when any such lower court sits in the city or county of sentence 
or detention.!%* Unless the petition on its face shows that the judgment is 
not void, the writ must issue,!® and a written return thereon must be 
made,!% and the prisoner produced.!*%7 Penalties are provided for corrupt 
refusal to issue 1°8 or neglect to obey the writ.!®° 

A prisoner can be discharged from the consequences of a void judg- 
ment,2° viz., one which a court had no power to render *°! for lack of juris- 
diction of the person 7° or the subject matter.*% 

Relief may not be had from a judgment merely erroneous,”*4 and never 
after the judgment has been affirmed on review.?® Certiorari will lie to 
quash a habeas corpus proceeding, if any attempt is made to review an 
affirmed judgment; ?°* and mandamus may be had to expunge a void order 
of discharge,?°? which though final is not appealable.?°§ Denial of relief 
by a lower court does not prevent the Supreme Court from issuing a subse- 


*8 Td. §§ 200, 259.34, 259.36 and Appellate Court Rule 1. O’Connor, Mechanics of 
Appellate Review, [1952] Law Forum, 48. 

* Tit. Const. Art. 6, § 2; Int. Rev. Srat., c. 37, §13 (1951). 

Itt. Rev. Srat., c. 37, § 333 (1951). 

md. $72.26; 

1% Ibid, 

3 Id. § 166. 

™ 1d, 665, $$: 1,2. 

mas 5. 

id: SA2: 

mae $: 13. 

mm d.4 5. 

das 15. 

Id. § 22 (1) (7); People v. Loftus, 400 Ill. 432, 81 N.E.2d 495 (1948). 

**' People ex rel. Reed v. Williams, 334 Il. 241, 165 N.E. 693 (1929); People ex rel. 
Courtney v. Prystalski, 358 Ill, 198, 192 N.E. 908 (1934). 

*? People ex rel. Merrill v. Hazard, 361 Ill. 60, 196 N.E. 827 (1935); People ex rel. 
Wiseman v. Nierstheimer, 401 Ill. 260, 81 N.E.2d 900 (1948). 

°° People ex rel. Melton v. Whitman, 243 Ill. 471, 90 N.E. 924 (1910) . 

** People ex rel. Swolley v. Ragen, 390 Ill. 106, 61 N.E.2d 248 (1945). 

** People ex rel. Kerner v. Circuit Court of Sangamon County, 354 Ill. 363, 188 
N.E. 408 (1933); People ex rel. Kerner v. Circuit Court of Will County, 369 Ill. 438, 17 
N.E.2d 46 (1938). 

; : People ex rel. Stead v. Superior Court of Cook County, 234 Ill. 186, 84 N.E. 875 
1908). 

* People ex rel. Courtney v. Fardy, 378 Ill. 501, 39 N.E.2d 7 (1941). 

7° People v. Loftus, 400 Ill. 432, 81 N.E.2d 495 (1948). 
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quent original habeas corpus writ to test the validity of the judgment.*” 
Post Conviction Hearing Act *'° 


This Act 2!! provides a new civil proceeding ** to review and deter- 
mine whether or not an existing judgment resulted from a substantial denial 
of constitutional rights.?1% 

Any convicted felon in custody under a final sentence of death or peni- 
tentiary imprisonment,!* within five years after judgment, may file in the 
court of conviction a verified petition to set aside the challenged judg- 
ment.?!5 

The petition must allege facts showing a denial of constitutional 
rights.2"® Other trial errors cannot be included.*!7 Allegations that evi- 
dence was improperly excluded *8 or was insufficient,?!® that the court 
erred in instructions and in refusing a mistrial or new trial,?*° that jurors 
were unqualified and inflammatory argument allowed,”*! that the grand 
jury was illegal °°? or without authority,?*? that an indictment did not cor- 
rectly name the petitioner,22* or that he could not pay the cost of a bill of 
exceptions and was thus deprived of a review ** are all matters that do not 
present constitutional questions.*** A mere allegation of denial of consti- 
tutional rights is not sufficient and must be supported by a factual state- 
ment which if true actually shows a denial.??7 Such factual matter may be 
supplied by affidavits if necessary and must be facts as to which the maker 
has direct knowledge, not hearsay and not conclusions. Bare allegations that 


7° People ex rel. Maglori v. Siman, 284 Ill. 28, 119 N.E. 940 (1918). 

See commentary by Albert E. Jenner, Jr. in SmirH-Hurp Ann, Srat., Cum. 
Ann. Pocket Part, c. 38, 235 et seq. (1952). 

"Tit. Rev. Stat., c. 38, §§ 826-832 (1951). 

*? People v. Bernatowicz, 413 Ill. 181, 108 N.E.2d 479 (1952). 

*8 People v. Jennings, 411 Ill. 21, 102 N.E.2d 824 (1952). 

*“ People v. Dale, 406 Ill. 238, 92 N.E.2d 761 (1950). 

6 Itt. Rev. Srat., c. 38, § 826 (1951). The five year limitation applies “unless the 
petitioner alleges facts showing that the delay was not due to his culpable neglisence,” 
which lessens its effect as a limitation. 

* See note 213, supra. 

*7 People v. Farley, 408 Ill. 288, 96 N.E.2d 453 (1951). 

"8 People v. Perkins, Supreme Court Docket No. 32668, hereafter referred to as 
S.C. No. 

7” People v. Johnson, S. C. No. 1250; People v. Collins, S. C. No. 1276. 

* People v. Billingsley, S. C. No. 1260. 

**t People v. Henderson, S. C. No. 1309. 

* People v. Rohde, S. C. No. 1291. 

*8 People v. Wagner, S. C. No. 1279. 

**4 People v. Alford, S. C. No. 1203. 

© People v. Billingsley, S. C. No .1260. 

7° People v. Bardell, S. C. No. 1384; People v. Przykopanski, S. C. No. 1429. 

=" People v. Pring, 414 Ill. 63, 110 N.E.2d 214 (1953); People v. Farley, 408 Ill. 288, 
96 N.E.2d 453 (1951). 
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no counsel was appointed for the petitioner; ??° that he was not advised of 
his right to counsel; 22° that the jail did not provide an adequate conference 
place; 28° that counsel was incompetent *%1 and refused to call a witness 7%? 
or stipulated his previous record; 2%? that he was illegally arrested *°4 and 
evidence illegally seized; 25 that his confession was extorted by brutal beat- 
ing; 2°6 that the judge was prejudiced 237 and denied him a continuance which 
prevented his making a defense; 28 that his witnesses did not testify because 
of threatened perjury charges and that he was coerced to testify and admit 
guilt by threats to jail his mother; 2°° that the court refused to compel the 
attendance of a witness in confinement; 24° that he was denied the right to 
summon his witnesses; °*! that perjured testimony was used to convict 
him *#? in that it was conflicting,?** or that he was not tried within four 
months,?*4 are not sufficient statements of fact to warrant a hearing. Nearly 
all of these enumerated questions determined by the Supreme Court appear 
on the clerk’s docket as court orders and the cases are not reported in the 
printed decisions. These orders emphasize the requirement of factual alle- 
gation sufficient to establish the violation of a constitutional right. 

Any previous proceedings by which petitioner attempted to secure 
relief should be stated and identified in the petition, which as to any or all 


*8 People v. Pring, supra note 227. People v. Grass, S. C. No. 1450. 

* People v. Hamlett, S. C. No. 1261. 

* People v. Scott, S. C. No. 1255. 

*% Mitchell v. People, 411 Ill. 407, 104 N.E.2d 285 (1952); People v. Bartz, S. C. No. 
1339; People v. Petroski, S. C. No. 1357. 

*® People v. Johnson, S. C. No. 1208, (no statement as to what the witness would 
have testified). People v. Frank, S. C. No. 1280, (a tactical choice allowed counsel). 

*3 People v. Miner, S. C. No. 1415. 

** People v. Daringer, S. C. No. 1407; People v. Pippin, S. C. No. 1379. 

*® People v. Przykopanski, S. C. No. 1429; People v. Johnson, S. C. No. 1277, (no 
statement that a motion to suppress was made before trial). 

6 People v. Davis, S. C. No. 1391. 

** People v. Collins, S. C. No. 1276. 

*8 People v. Matheson, S. C. No. 32676 (without stating his defense as other than 
good reputation); People v. Fair, S. C. No. 32719, (stating only that his attorney was not 
ready to defend him). 

* People v. Webb, S. C. No. 1424. 

* People v. Przyskopanski, S. C. No. 1429, (not showing what witness would have 
testified to). 

*" People v. Riley, S. C. No. 1367, (not naming them or showing proposed testi- 
mony). 

*“ People v. Yancy, S. C. No. 1303. 

*8 People v. Bardell, S. C. No. 1384; People v. Graziano, S, C. No. 1383. 

*4 People v. Hartman, 408 Ill. 133, 96 N.E.2d 449 (1951). Not enough to claim that 
he was not tried within the four months required by statute (Itt. Rev. Srar., c. 38, 
§ 748 [1951]), but must state facts showing delay was arbitrary and oppressive to make 
it a constitutional violation. People v. Farley, 408 Ill. 288, 96 N.E.2d 453 (1951); People 
v. Robinson, S. C. No. 1224; People v. Hanks, S. C. No. 1245; People v. Bartz, S. C. No. 
1339. 
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facts may, if necessary,*° be supported by affidavits, records, or other evi- 
dence.*4* A claim not raised is waived.247 A poor person may proceed 
without cost and through appointed counsel.*48 At the time of filing, a copy 
of the petition is served on the state’s attorney.*4® Within thirty days or 
extended period he must move to dismiss or answer the petition and amend- 
ments are liberally allowed or the petition may be withdrawn before judg- 
ment by court leave.?5° 

A motion to dismiss admits as true all factual allegations liberally con- 
strued in favor of the petitioner.25! Unless the petition is wholly insufficient 
the motion should be denied, answer required, and hearing given on the 
merits, so that the trial court can pass on the truth of the factual allega- 
tions. A petition cannot be dismissed when it sets forth facts showing that 
violence and promises were used to force a confession and plea of guilty; 75? 
that petitioner was insane when tried and convicted *** or was then feeble- 
minded; 754 that he was denied counsel and witnesses *5 and public trial 
with the right to confront accusing witnesses; 75° or that he was ignorant, 
illiterate and did not understand what he was doing and was prevented from 
having counsel.”*? However, if the petition itself shows that the constitu- 
tional claim was previously waived or adjudicated it can be dismissed on 
motion without a hearing.25§ Otherwise res judicata or waiver must be 
asserted by answer and proved on hearing.”*® 

An answer must be specific and not general 2° and need not be verified 
but should be if the court is to consider it as evidence. 

The petitioner has no right to attend the hearing in person although 
the court may order his presence. The court may receive proofs by aff- 
davits, depositions, oral testimony, or other evidence, such as common law 
records, trial transcripts, proceedings, decisions and orders in other courts, 


> People v. Reeves, 412 Ill. 555, 107 N.E.2d 861 (1952). 

* Itt. Rev. Srat., c. 38, § 827 (1951). 

7 Id. § 828. 

8 Id. § 829. 

2 Id. § 826. 

°° Id. § 830. 

*! People v. Evans, 412 Ill. 616, 107 N.E.2d 839 (1952). 

82 Tbid. 

*8 People v. Reeves, 412 Ill. 555, 107 N.E.2d 861 (1952); People v. Gambino, S. C. 
No. 1382. 

*4 People v. Manning, 412 Ill. 519, 107 N.E.2d 856 (1952); People v. Hall, S. C. No. 
1258. 

*6 People v. Davis, S. C. No. 1391; People v. Miller, S.C. No. 1262. 

People v. Yancy, S. C. No. 1303. 

** People v. McCarthy, S. C. No. 1380. 

8 People v. Sparacino, S. C. No. 1368. 

> See notes 213, and 251, supra. 

People v. Hawkins, S. C. No. 1366. 
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and all best available evidence.2®1 There must be an actual hearing at which 
petitioner should be present, if not in person at least by counsel, and given 
full opportunity to present all material evidence.?® If the court finds for 
the petitioner, the judgment of conviction is set aside, and retrial ordered ?* 
unless it clearly appears that no subsequent judgment of guilt could be 
rendered, in which event the court should enter an order of discharge.?** 
Any final order dismissing, denying, or granting the petition may be re- 
viewed by the Supreme Court on writ of error at the request of either party 
within six months.?® The six months’ limitation was first held to be juris- 
dictional 2° but later it was held not to affect jurisdiction and was considered 
waived in the absence of a motion affirmatively raising the limitation as a 
bar to the writ.?67 

Supreme Court Rule 27B 2* provides that a petition for writ of error 
shall contain a statement of the constitutional rights violated and the judg- 
ment to be reviewed; that a copy of this petition shall be served on the 
attorney general, state’s attorney, and clerk of the trial court, who within 
ten days shall send to the Supreme Court clerk “all records, pleadings, ex- 
hibits and evidence presented to the trial court . . . with a certified copy of 
... judgment.” If the writ of error is not refused or denied either party 
may file briefs or stand on the record. Although a People’s petition for 
writ of error is not expressly provided for, the rule seems to impliedly 
require that the People follow this procedure and file a petition showing in 
what manner the trial court erred in setting aside a judgment of conviction. 


APPELLATE PRACTICE — CIVIL PRACTICE ACT 


The Civil Practice Act, effective January 1, 1934, was designed to end 
the old technical objections that plagued review proceedings, and to bring 
about uniformity in the presentation of civil and criminal cases in our re- 
viewing courts. 

Only two of the proceedings, by which judgments are attacked, come 


**ItL. Rev. Srat., c. 38, § 831 (1951); People v. Gawron, S. C. No. 1385, (report of 
a deceased police officer); People v. Bishop, S. C. No. 1319, (sworn answer and com- 
mon law record); People v. Cline, S. C. No. 1390, (an affidavit by the trial judge) ; People 
v. Pippin, S. C. No. 1379); People v. Quevreaux, S. C. No. 1316; People v. Niemoth, S. C. 
No. 1317, (previous decisions in Supreme Court res judicata); People v. Tillman, 
S. C. No. 1270; People v. Mathews, S. C. No. 1402, (previous writ of error, point not 
raised, deemed waived); People v. Gilmore, S. C. No. 1416, (uncertified transcript of 
original trial proceedings); People v. Lutz, S. C. No. 1420, (federal court proceedings and 
decision on habeas corpus). 

* People v. Williams, S. C. No. 1401. 

**° People v. Butcher, S. C. No. 1334. 

4 Tri. Rev. Stat., c. 38, § 831 (1951). 

ld. $832. 

°° People v. Washington, S. C. No. 1265. 

*** People v. Bernatowicz, 413 Ill. 181, 108 N.E.2d 479 (1952). 

8 ILL. Rev. StaT., c. 110, § 259.27B (1951). 
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under its provisions. Habeas corpus is not reviewable, and post conviction 
review is specialized under Supreme Court Rule 27B. 

Coram nobis originates in and is governed by the Act, except as to the 
“right” in the additional right of review afforded by the Supreme Court. 
This is so whether the “right” pertains to an action “criminal in nature” 
under our Code,?®® or to an action involving personal liberty.*”° 

Writ of error remains as at common law with its twenty-year limita- 
tion in criminal cases.27! Although a considerable part of the record for 
review is made up as at common law, additional parts thereof and appellate 
procedures thereon are provided for in the Act and its supplementing court 
rules. 

The Criminal Code provides: 


“Except as otherwise provided in this Act, proceedings for review 
of criminal cases . . . shall be the same as in civil cases.” ?7? 


Civil cases are cases under the Civil Practice Act.?** Reviewing court 
rules 274 state that the Act and the Rules “referring to appellant and appellee 
shall, to the extent applicable, include plaintiff in error and defendant in 
error in criminal cases... .” 

People v. Tait?" expressly held that the appellate provisions of the 
Act governed criminal cases. 

In Bradford Supply Co. v. Waite 2** and People v. Engel,?** the court 
repeated: 


“The writ of error, however, still remains in criminal cases, al- 
though certain provisions of the Civil Practice Act with respect to 
review, namely, those relative to motions and briefs, abstracts, super- 
sedeas, assignments of error, form and content of the transcript of 
record, are made applicable to criminal cases.” 


This statement should be particularly remembered in its reference to 
“motions” and “form and content of the transcript of record.” 


7 Td. c. 38, § 780%. 

7° Even if claimed and conceded that this statutory motion, despite its statute-given 
right of appeal, is an action involving personal liberty prosecuted according to common 
law, and one for which common law writ of error lies under authority of Haines v. 
People, 97 Ill. 161 (1880), People v. Scott, 326 Ill. 327, 157 N.E. 247 (1927), and Superior 
Coal Co. v. O’Brien, 383 Ill. 394, 50 N.E.2d 453 (1943), the Civil Practice Act review pro- 
visions would still apply for the remaining procedure and for time limitation, “as the 
General Assembly enjoys the right to ordain the period within which a writ of error 
must be sued out. . . . Since 1934, section 76 of the Civil Practice Act fixes time limita- 
tions.” Bradford Supply Co. v. Waite, 392 Ill. 318, 328, 64 N.E.2d 491, 496 (1945). 

71 People v. Murphy, 296 Ill. 532, 129 N.E. 868 (1921). 

2 Tht. REv. STAT., c. 38, § 780% (1951). 

3 1d... 131, § 1.22. 

"4 Td. c. 110, § 259.28 and Appellate Court Rule 12. 

27 300 Ill. 272, 61 N.E.2d 166 (1945). 

776 392 Ill. 318, 327, 64 N.E.2d 491, 496 (1945). 

7 406 Ill. 560, 564, 94 N.E.2d 291, 293 (1950). 
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The court had very early held that both the Act 278 and Rules *7° applied 
to review of criminal cases, where the indictment for felony and the com- 
plaint for misdemeanor were filed after January 1, 1934. 


The Record 


The record is a precise history of a suit from its commencement to its 
termination, “largely governed by statute and no specific definition can be 
given.” 28° In all cases there will be the “record proper” or “common-law 
record,” supplemented in some cases by a “bill of exceptions.” The Criminal 
Code provides: 


“Exceptions may be taken in criminal cases, and bills of exceptions 
shall be signed and sealed by the judge and entered of record, and error 
may be assigned thereon as in civil cases. . . .” 781 


Hence, aside from its designation as a “bill of exceptions” this part of 
the record is not different from the “report of proceedings” in civil mat- 
ters, and both remain separate and distinct from the mandatory record, 
viz., the common-law record. 


Common-Law Record 


Although the practice and procedure in the trial of a criminal case is 
in accord with the common-law, the clerk’s mandatory record has been 
enlarged beyond that required at common-law. Formerly in every case it 
had to show the caption, indictment, plea, trial, verdict, and judgment.?*? 
These were indispensable entries necessary for the review of a judgment,”** 


*8 People v. Faught, 359 Ill. 81, 194 N.E. 223 (1934). 

*® People v. Kopman, 358 Ill. 479, 193 N.E. 516 (1934); People v. Cowdrey, 360 Ill. 
633, 196 N.E. 838 (1935). Ini. Rev. Srat., c. 110, § 259.1 (1951) provides in part that the 
Civil Practice Act with respect to review shall not govern certain proceedings in- 
stituted prior to January 1, 1934. Criminal actions fall within the non-governed certain 
proceedings. 

*° People v. Fox, 346 Ill. 374, 178 N.E. 907 (1931). 

*81 Itt, Rev. Stat., c. 38, § 747 (1951). 

** McKinney v. People, 2 Gil. 540, 551 (1845) states: “In a criminal case, after 
the caption stating the time and place of holding the Court, the record should consist 
of the indictment properly indorsed, as found by the grand jury; the arraignment .. . 
plea, the impannelling of the traverse jury, their verdict, and the judgment of the Court. 
This, in general, is all that the record need state. If . .. motions are made and overruled, 
the facts can be preserved by a special entry on the record, or by bills of exceptions.” 

In Schirmer v. People, 33 Ill. 276 (1864) the contents of the record are designated 
as placitum, impanneling of grand jury, appointment of foreman, charge of court, retiring 
of grand jury with sworn officer to consider presentments, return of grand jury in open 
court with bills of indictment found as true bills, the particular indictment in the case, 
the arraignment, plea, impanneling of the traverse jury, verdict, and judgment. 

*“* Bartholomew v. People, 104 Ill. 601 (1882); Kirby v. People, 123 Ill. 436, 15 N.E. 
33 (1888). 
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or proof of a conviction,?** and are still required to be shown as the bare 
essentials in every case.?%5 

The Civil Practice Act requires that the “. . . trial court record shall 
include every writ, pleading, motion, order, affidavit and other document 
filed or entered in the cause. . . .” 786 

It makes real sense that the clerk’s record should show all the docu- 
ments filed with and kept by him as well as the orders he enters and keeps. 
By early practice, exceptions to rulings had to be shown in a bill of excep- 
tions. Instead of merely requiring motions and orders to be shown in such 
a bill with the exception, the courts went further and stated that such mo- 
tions and orders were no part of the clerk’s record. 

Not only does the Act thus expand the record to its proper fullness, 
but also the court rules particularly recognize that orders, motions, and 
affidavits are now a part of the clerk’s record separate from a bill of excep- 
tions. Today, these are to be entered by the clerk on the record, which 
“shall be arranged in chronological order substantially as follows: . . . the 
pleadings, orders, motions, affidavits, the verdict . . . judgment . . . report of 
the proceedings. . . .” 287 

In People v. Ladas,?88 the court considered this section of the Act and 
announced: “This section sets forth the requirements for the trial court 
record.” Also observe that this is the section of the Act dealing with the 
“form and content of the transcript of record,’ which the court recog- 
nized as “applicable to criminal cases.” 78° 

Recently the Supreme Court by rule required the common-law record 
to show by transcript that defendant understands the charge and conse- 
quences, and right to have or waive counsel.?% 

So today the common-law record, kept and preserved by the trial 
court clerk, pursuant to statute,?®! should reflect the following: 


1. Order convening court for the term, commonly called the pla- 
Cita; 792 
2. Order impaneling and swearing the grand jury for the term; °% 


* People v. Andrae, 295 Ill. 445, 129 N.E. 178 (1920). 

** People v. Hanks, 399 Ill. 503, 78 N.E.2d 239 (1948); People v. Engel, 406 Ill. 560, 
94 N.E.2d 291 (1950). 

86 Ii. Rev. StaT., c. 110, § 198 (2) (1951). 

*7 Id. § 259.36 {2) and Appellate Court Rule 1 (2). 

*88 374 Ill. 419, 29 N.E.2d 595 (1940). 

8° Notes 276 and 277, supra. 

* Itt. Rev. Stat., c. 110, § 259.27A (1951). 

Td. c. 25, §§ 13, 14. 

? People v. Ross, 391 Ill. 164, 64 N.E.2d 786 (1945); People v. Syer, 400 Ill. 444, 81 
N.E.2d 186 (1948). 

* Williams v. People, 54 Ill. 422 (1870); People v. Berry, 399 Ill. 17, 76 N.E.2d 443 
(1947). 
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Entry showing that an indictment properly endorsed was returned 
into open court by the grand jury; ?% 

The indictment; 2% 

Order showing prisoner was furnished with a copy of the indict- 
ment and a list of witnesses before arraignment; *%° 

Appearance of the defendant with or by counsel, or, in event of 
no counsel, a transcript made and filed as required by Supreme 
Court Rule 27A; 

Order appointing counsel for an indigent defendant,”*"? or entry 
explaining waiver of counsel; 

Arraignment and plea of not guilty,?®* or that, after the court ex- 
plained the consequences of a guilty plea, the accused with under- 
standing persisted in a plea of guilty,?®® and if under eighteen years 
of age was represented by counsel; 3°° 

Order showing the impaneling and swearing of the traverse jury, 
or the waiver thereof if plea is not guilty; 9° 

Order that the jury be kept together or allowed to separate; 9°? 
Verdict; 3% 

Order granting probation; °° or denial thereof; 

Other motions, affidavits and orders, etc., shown in “chronological 
order,” 3% 

Judgment and Sentence. 


This enlarged common-law record has been repeatedly disregarded by 
the Supreme Court in its opinions as to when and how errors are saved 


for review. 


*** People v. Ross, supra note 292. 

* Collins v. People, 194 III. 506, 62 N.E. 902 (1902). 

* Trt. Rev. Srat., c. 38, § 729 (1951) changes the old requirement that the indict- 
ment be read to the accused. People v. Shoffner, 400 Ill. 174, 79 N.E.2d 200 (1948). 
Although held only directory in People v. Watt, 380 Ill. 610, 44 N.E.2d 580 (1942), a 
record of affirmative compliance precludes subsequent complaints. 

* Try. Rev. Stat., c. 38, § 730 (1951). 

1d) $731. 

wild. 32732. 

% Td..c. 110, § 259.27A. 

** People v. Reese, 410 Ill. 11, 100 N.E.2d 907 (1951). The record need not show 2 
waiver of jury when the plea is guilty. 

** People v. Wilson, 400 Ill. 603, 81 N.E.2d 445 (1948); People v. Tilley, 406 Ill. 
398, 94 N.E.2d 328 (1950). 

*°8 People v. Kuhn, 291 Ill. 154, 125 N.E. 882 (1919). 

** People v. Penn, 302 Ill. 488, 135 N.E. 92 (1922). 

* Notes 276, 277, 278, 279, 286, 287, 288, supra. 
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Bill of Exceptions 


At common law exceptions had to be formally taken in the presence 
of the trial judge to all his adverse rulings immediately when made. The 
formal exception was no part of the common law record, and could be made 
so only when certified by the judge in a bill of exceptions. Great emphasis 
was placed on the taking of formal exceptions and preserving them in a 
separate bill to establish an adequate foundation for review.3% 

After the year 1911, no exception had to be made to rulings during the 
progress of the trial. Today by virtue of the Civil Practice Act all formal 
exceptions are abolished with the provision: 


“No formal exception need be taken to any ruling or action of the 
court in any matter or proceeding, in order to make such ruling or 
action a ground for review.” 3% 


Objections must still be made to matters of error, but the rulings thereon 
need no exception. Also it remains that matters before the trial court, out- 
side the common law record, must still be made a part of the record by 
bill of exceptions in criminal cases,*° the same as by report of proceedings 
in civil cases.2°® Supplementary rules *!° of the reviewing courts require 
that the bill of exceptions at the trial, and “other proceedings which the 
plaintiff in error desires to incorporate in the record on review” shall be 
by complete transcript,?!! submitted to the trial court for his certificate of 
correctness, and when approved filed with the trial court clerk,®!? within 
one hundred days after judgment, unless additional time is properly al- 
lowed.*'!8 This time limitation does not apply in death penalty cases,3! 
where the proceeding is governed by special statute.*"® 

As a general rule the bill of exceptions includes motions, evidence, in- 
structions, rulings, and matters which do not come directly within the clerk’s 


°° People v. Nall, 242 Ill. 284, 89 N.E. 1012 (1909). The exception had to be pre- 
served to all rulings even to the judgment (People v. Mills, 247 Ill. 620, 93 N.E. 335. 
[1909]). The exceptions to errors, which did not appear on the face of the record, the 
pleadings, and judgment order, had to be separately contained in a bill of exceptions and 
could not be shown by recitals in the judgment order, (People v. O’Gara Coal Co., 231 
Ill. 172, 83 N.E. 140 [1907]); or by the clerk’s recital thereof in the common-law record, 
(Steffy v. People, 130 Ill. 98, 22 N.E. 861 [1889]); or by any other mode, (Mullen v. 
People, 138 Ill. 606, 28 N.E. 988 [1891]). 

Itt. Rev. Stat., c. 110, § 204 (1951). 

8 Id., c. 38, § 747. Note 281, supra. 

9 Td... 110, § 198 (2). 

9 Td. § 259.70A and Appellate Court Rule 2. 

1 People ex rel. Iasello v. McKinlay, 409 Ill. 120, 98 N.E.2d 728. Trial court is not 
required to certify an incomplete transcript. 

2 People ex rel. Pignatelli v. Ward, 404 Ill. 240, 88 N.E.2d 461 (1949). 

3 Extensions may be allowed before the expiration of a fixed time, or under ILL. 
Rev. Srat., c. 110, § 259.8(5) (1951) for good cause shown after expiration of a fixed time. 

34 People v. Wilson, 400 Ill. 461, 81 N.E.2d 211 (1948). 

8 Tut. Rev. Stat., c. 38, § 769 (1951). 
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mandatory record, viz., the common-law record.*!® If, separate from the 
actual trial, motions are made and ruled on, the evidence, objections, and 
rulings thereon at the motion hearing must be preserved in a separate bill 
of exceptions certified by the hearing judge, and filed in conformity with 
the same rules. Unless and until the Supreme Court gives express approval 
to the fact that the common-law record sufficiently shows the motion itself 
and the order of denial, these also should be made part of the record by 
bill of exceptions. Presently, though seemingly not necessary, this is the 
safe thing to do. 


The Record for Review 


Bills of exception, when authenticated and filed, become a part of the 
record, which in its entirety is then certified by the clerk of the lower 
court. When filed in the reviewing court, it is the sole, conclusive and un- 
impeachable evidence of the lower court proceedings.*'? It imports verity 
and cannot be contradicted or amended except by other matters of record.*18 
Thus it prevails over contradictory statements in briefs,*!® affidavits and 
other instruments,®?°and it may not be added to without authority.**! How- 
ever, a faulty record can be amended or otherwise corrected by a nunc pro 
tunc order of the trial court. This may be done out of the presence of the 
convicted defendant, and after the record has passed beyond the trial court’s 
jurisdiction, when a sufficient memorial for such correction is produced and 
shown. The additional amended or corrected portion of the record, authen- 
ticated in the same manner as the original is then filed in the reviewing court 
to nullify the faulty parts of the previously filed record.*?? 


Motions and Orders Thereon 


Motions and rulings made during the progress of a trial are a part 
of the actual trial occurrences of which the clerk makes no record. These 
can only be preserved in a bill of exceptions. The clerk should and does 
keep record entries of all motions and orders outside the actual trial, and 
these should be a part of the enlarged common-law record above outlined. 
The Civil Practice Act provides: 


“All distinctions between the common law record, the bill of ex- 
ceptions and the certificate of evidence, for the purpose of deter- 


*° People v. Engel, 406 Ill. 560, 94 N.E.2d 291 (1950). 
7 People v. Day, 404 Ill. 268, 88 N.E.2d 727 (1949). 


"8 People v. Hirschberg, 410 Ill. 165, 101 N.E.2d 520 (1951). 

* People v. Lannery, 408 IIl. 121, 96 N.E.2d 492 (1951). 

People v. Saxton, 400 Ill. 257, 79 N.E.2d 601 (1948); People v. Baldridge, 403 III. 
606, 87 N.E.2d 782 (1949). 

1 People v. Iasello, 410 Ill. 252, 102 N.E.2d 138 (1951). 


* Hubbard v. People, 197 Ill. 15, 63 N.E. 1076 (1902); People v. Trygg, 409 Il. 
268, 99 N.E.2d 128 (1951); People v. Ferguson, 410 Ill. 87, 101 N.E.2d 522 (1951). 
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mining what is properly before the reviewing court, are hereby abol- 
ished, . . .” 5 


This provision does not abolish all distinctions for all purposes, and the 
bill of exceptions remains as the only means by which evidence heard on a 
motion is gotten into the record. For example, the naked motion and ruling 
contained in a common-law record presents no question for review, if the 
evidence on which the trial court acted is not preserved and certified by the 
judge. However, for the limited purpose of determining what is before 
the court on review, it would seem that duplicating the motion and ruling 
in both parts of the record should now be held unnecessary. Yet the Supreme 
Court has repeatedly disregarded this statute in stating when and how ques- 
tions involving motions and orders thereon are properly saved and often 
adheres to the old requirement that motions and rulings must be shown in 
a bill of exceptions. These statements are not easily reconcilable either with 
the Civil Practice Act or with other expressions of the court, and have led 
to a wide difference in understanding, not only on this particular subject 
but also on the concept of the record itself. Two highly regarded members 
of the Illinois Bar, particularly skilled in the field of appellate procedure, 
have expressed conflicting conclusions. Harry G. Fins states: “It is thus 
clear that records on appeal are governed by the same legal principles in 
civil and criminal cases alike.” °° William C. Wines states: “If the Illinois 
Supreme Court had not repeatedly spoken on the subject one might con- 
clude . . . that the same concept of juridical record would obtain in criminal 
cases as obtains in civil cases. However, this is not true... . In criminal 
cases the common law concept of the juridical record still obtains.” #*5 

Although expressly stating that the Civil Practice Act applies to crim- 
inal cases and also sets forth the requirements for the trial court record, the 
Supreme Court, by following the old pattern requiring motions and rulings 
to be in a bill of exceptions, too often speaks as though the Act does not 
apply. The entire problem is centered in the question as to when and how 
alleged erroneous rulings on motions are saved for review. 


Saving Questions For Review 


Prior to 1933, motions for new trial in criminal cases were governed 
by the old Practice Act under which such motions could be oral or written 
and submitted with or without stating the grounds therefor, but, where 
the grounds were stated in a written motion, all errors not specified were 
waived,3?6 


9 Iiv. Rev. Stat., c. 110, § 198 (2) (1951). 
*4 Fins, ILLINois PROCEDURE 684. 


“© Wines, Establishing the Basis for Appellate Review, [1952] Law Forum, 135, 139, 
140. 


“* People v. Cohen, 352 Ill. 380, 185 N.E. 608 (1933). 
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In 1933, the Criminal Code was amended by adding thereto: 


“All motions for new trial and in arrest of judgment shall be made in 


writing... .” 827 


This amendment was held mandatory in People v. Jankowski **8 where 


it is said: 


“This shows a clear intention on the part of the legislature to require 


all defendants in criminal cases to apprise the trial court of all grounds 
for a new trial or for arrest of the judgment, so that a ruling may be 
had thereon and the trial court given an opportunity to correct any 
error called to its attention. Failure so to do is a waiver of errors not 
assigned and precludes assigning as error any point not specified in 
the motions.” 


To question the sufficiency of evidence a motion for new trial was 


always necessary when trial was by jury,°?® but today it must be in writing, 
and it is still not required for this purpose when trial is by the court.3*? 


In People v. Hatcher,3** it was stated that, 


“decisions of the court made in the progress of the trial upon instruc- 
tions, objections to evidence, or other matters of law arising in the cause 
which have been incorporated in a bill of exceptions, may be assigned 
for error and reviewed by an appellate court without any motion for a 
new trial .. . but after a motion is made for a new trial... the party is 
limited to the errors alleged in the written motion and all other errors 
are deemed to have been waived.” 


People v. Fox,3*? decided that assignment of error on a motion to quash 


was not a proper ground for new trial, and should not be specified in the 
motion, restating from an earlier case that, 


“A motion for a new trial is designed to bring in review before the 


trial court the occurrences of the trial and to present for consideration 
alleged errors during the course of the trial. Motions upon the plead- 
ings and other matters arising before the trial is actually entered upon 
furnished no basis for the motion for a new trial... .” 


This statement is accurate as applied to a motion to quash. Under this 


motion no new trial is sought,—only discharge. For example, when a sub- 
stantially defective indictment, namely one not sufficient to charge a crime, 
is attacked by either motions to quash or in arrest of judgment in the 


=" Itt. Rev. Stat., c. 38, § 747 (1951). 

#8 391 Ill. 298, 300, 301, 63 N.E.2d 362, 363 (1945). 

*° People v. Gabrys, 329 Ill. 101, 160 N.E. 138 (1928). 

* People v. Shines, 394 Ill. 428, 68 N.E.2d 911 (1946). 

1 334 Ill. 526, 535, 166 N.E. 74, 78 (1929). 

5% 346 Ill. 374, 379, 178 N.E. 907, 910 (1931). See also Scott v. Freeport Motor Casu- 
alty Co., 310 Ill. App. 421, 34 N.E.2d 879 (2d Dist. 1941). 
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lower court, or for the first time by writ of error in the reviewing court, 
the defendant demands a discharge and seeks to avoid any further trial.5** 
Also a motion for discharge for want of prosecution, when denied, is not a 
proper ground for and should not be specified as a ground for new trial. 
However, the statement of the court, in its reference to motions on “other 
matters arising before the trial,” seems too broad for strict accuracy. Other 
decisions of the court require that the motion for new trial must include 
such pre-trial matters as denials of continuance,*** bill of particulars,**° 
challenge to the array,36 separate trial,37 and alleged errors in pre-trial 
mental hearing.®8 ; 

Ordinarily the difficulty that attends preserving questions for review 
stems from faulty “outside the record” presentation. To avoid this, the 
common-law record and the bill of exceptions must properly comprise all 
the first hand best evidence of the error alleged. Plainly then a transcript 
containing all the actual evidence, matters and rulings on a trial or other 
proceeding, judicially authenticated, serves as the best evidence of trial or 
hearing error. Any attempt to make a record of an alleged error by motion, 
affidavit, or other means only amounts to someone’s version of the error, 
and is not sufficient to establish its existence as a fact. This is true, even if 
this documentary version of error is certified into the record by a trial 
judge, for the simple reason that such certification would go only to the 
fact of the motion or affidavit being filed and ruled on, and not to the exist- 
ence of the recitals in the document, or that the recitals state all the correct 
facts.33® Manifestly no motion or affidavit will be permitted to operate as a 
substitute for a bill of exceptions. In other words, the bill of exceptions 
must show the error itself and not merely some later instrument reciting 
previous error. This has been definitely decided in a line of cases which go 
only to the sufficiency of the grounds for review, and not to the record 
form of presentation of the review question.**° 

In addition to preserving the evidence of trial and hearing error it is 
also imperative to preserve error on an order overruling a motion. For ex- 


3 People v. Wallace, 316 Ill. 120, 146 N.E. 486 (1925); People v. Minto, 318 Ill. 
293, 149 N.E. 241 (1925); People v. Hobbs, 352 Ill. 224, 185 N.E. 610 (1933); People v. 
Green, 368 Ill. 242, 13 N.E.2d 278 (1938); People v. Plocar, 411 Ill. 141, 103 N.E.2d 612 
(1952). 

™* People v. Vickers, 326 Ill. 290, 157 N.E. 205 (1927). 

* People v. Petrilli, 344 Ill. 416, 176 N.E. 437 (1931). 

°° People v. Hotchkiss, 347 Ill. 217, 179 N.E. 524 (1931). 

** People v. Bindrin, 404 Ill. 532, 89 N.E.2d 530 (1949). 

8 People v. Reck, 392 Ill. 311, 64 N.E.2d 526 (1945). 

* People v. Nall, 242 Ill. 284, 296, 89 N.E.2d 1012 (1909). 

*° People v. Ladas, 374 Ill. 419, 29 N.E.2d 595 (1940); People v. Vaughn, 390 III. 
360, 61 N.E.2d 546 (1945); People v. Gates, 403 Ill. 45, 84 N.F.2d 835 (1949); People v. 
Smith, 404 Ill. 125, 88 N.E.2d 444 (1949); People v. Quevreaux, 407 Ill. 176, 95 N.E.2d 
62 (1950). 
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ample, not only the errors assigned in a motion for new trial must be inde- 
pendently saved, so that the reviewing court can determine whether or 
not it was error to deny the motion, but also the motion and overruling 
order must likewise be saved, so that the fact of the overruling error is also 
properly presented. 

Since the passage of the Civil Practice Act it should be sufficient if the 
motion and order thereon appear in the common-law record, and the facts 
upon which the motion is based appear fully on the face of the common-law 
record, or, being extrinsic facts, in an authenticated bill of exceptions. 

This is not different from but rather an expansion of the practice per- 
mitted at common law. Heretofore the defective indictment was reviewable 
on the common-law record, as was a motion in arrest of judgment.*4t And 
a petition “4? or motion 343 were also proper record entries, which only had 
to be included in a bill of exceptions because the orders of denial thereof 
had to be formally excepted to in such a bill.*44 There seems to be no other 
reason for courts to have added in some opinions that these were no part of 
the common law record. The practice continues fundamentally the same 
with changes brought about by expansion of the common-law record and a 
narrowing down of the bill of exceptions. Motions, affidavits, and orders 
are now by the Civil Practice Act made part of the record without a bill of 
exceptions. Also the termination of formal exceptions by the same Act 
render it no longer necessary to preserve in a bill an exception to the order 
denying a motion. Out of the former requirement to preserve the exception 
grew the rule that motions and orders and exceptions were necessary parts 
of a bill of exceptions, and because of this were broadly said to be no part 
of the common-law record. Clearly, there is now no valid reason to retain 
this old rule. Nevertheless, the Supreme Court continues to lean in its 
direction, and in opinions, which do not express any consideration of the 
Civil Practice Act, revive its requirement to restore a technicality that the 
legislature abolished. A consideration of these pronouncements of the Su- 
preme Court reveal the present state of conflict and confusion which exists. 
How the Court treats with the several different motions should help in an 
understanding of this all important procedural question. 


Motion for New Trial 


From the very beginning the prevailing practice in Illinois required 
that any adverse ruling sought to be reviewed had to be excepted to in 


*1“A motion in arrest of judgment .. . saves itself upon the record, without the 
necessity of a bill of exceptions, that being necessary only when it is important to get 
some extrinsic matter upon the record.” Nichols v. People, 40 Ill. 395 (1866). 

Also see note 333, supra. 

2 Schlump v. Reidersdorf, 28 Ill. 68 (1862). 

*3 Dougherty v. People, 124 Ill. 557, 16 N.E. 582 (1888); People v. Lindner, 262 II. 
223, 104 N.E. 329 (1914). 

*4 People v. Mills, 247 Ill. 620, 93 N.E. 335 (1910). 
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the presence of the trial court immediately at the time the ruling was an- 
nounced, and the exception preserved in a bill of exceptions. 

In 1857 the legislature authorized, for the first time in criminal cases, 
exceptions to and reviews of orders denying motions for new trial.#* 
Coming within the then existing rule of review practice, a motion for new 
trial, the overruling order, and the exception had to be shown in a bill of 
exceptions.*#® This was a particular application of the old general rule that 
all motions denied and excepted to were no parts of the common-law 
record,*47 could not be sufficiently shown by recitals in a judgment order,*** 
and had to be contained in a bill of exceptions.*4® Hereafter this will be 
referred to as the “old rule.” 

Now that the legislature has abolished formal exceptions it would 
seem that the reason for including the motion and order in a bill of excep- 
tions no longer exists. If the reason is gone the requirement ought to end. 
Moreover the Civil Practice Act modifying appellate practice has furnished 
conclusive reason for no longer observing the old rule. This is confirmed in 
People v. Kelly,?°° wherein the court pointed out that the old rule arose 
prior to the Civil Practice Act, and was not now applicable to prevent re- 
view consideration of a denied motion for new trial, shown only as a part 
of a judgment order. 

But the Supreme Court continues to restate the old rule. In the cases 
decided soon after the passage of the Civil Practice Act, it is understandable 
that the applicable provisions of the Act went unnoticed. Some of these 
early cases, also later ones, were not governed by the Act for the reason 
that they were begun before the Act became effective. This, however, was 
never given as a reason for any of the decisions, and apparently was not the 
reason. On the contrary the opinions clearly indicate the court’s reliance 
on the old rule as the deciding factor. Though the reasons were questionable 
in these early cases dealing with new trial motions, the results were correct.*>! 
However, in People v. Zaransky,**? the reason and result were inconsistent 
with the Act. In this case the common-law record showed the motion and 
ruling but the bill of exceptions did not. The court refused to consider the 
question, stating the old rule as prevailing. Following this, a published ob- 
servation suggested: “ Undoubtedly the Court will reverse this position, 
when the occasion next presents itself .. .” $58 This did not happen. 


© Yarber v. Chicago and A. Ry. Co., 235 Ill. 589, 85 N.E. 943 (1908). 

© People v. Faulkner, 248 Ill. 158, 93 N.E. 741 (1910). 

* People v. Levin, 318 Ill. 227, 149, N.E. 230 (1925). 

*8 People v. Cowen, 283 Ill. 308, 119 N.E. 335 (1918). 

*® Note 306, supra. 

*0 285 Il]. App. 57, 1 N.E.2d 552 (1st Dist. 1936). 

** People v. Reese, 355 Ill. 562, 189 N.E. 876 (1934); People v. Buckman, 357 II. 
407, 192 N.E. 349 (1934); People v. Majczek, 360 Ill..261, 195 N.E. 653 (1935). 

5? 362 Ill. 76, 199 N.E. 104 (1935). 

3 SmiTH-Hurp ANN. STAT., c. 110, § 198 (1948). 








414 CRIMINAL PROCEDURE IN ILLINOIS [ VoL. 1953 


People v. Yetter,35* involved a 1930 judgment. It was not decided on 
the existing ground that the Act did not apply, but only because the old 
rule still prevails. In this case the judgment order recited the denial of the 
motion for new trial. The court critically noted the failure not only to 
include the motion in the bill of exceptions, “but also to include the actual 
motion for a new trial in the common-law record.” This last statement is 
puzzling. The least it seems to say is that a motion for a new trial should 
be contained in the common-law record—an inert contradiction of the 
court’s action in following the old rule. 

The old rule was repeated several times in following cases, although 
the decisions would not have been different, if it had been ignored.3°5 

People v. Hambleton *® challenges all understanding. This case was 
reviewed on the common-law record only. Several motions were refused 
consideration under the old rule. But not so the motion for new trial which 
was considered and acted upon, the Court stating: 


“A motion for a new trial, which we are unable to consider here as 
it is not a part of the common-law record. . . . It does appear, however, 
from the judgment, which is a part of the common-law record, that 
such motion was overruled.” 


These statements are both affirmance and denial of the old rule in words, 
followed by action which denies the old rule and reverses the court’s posi- 
tion expressed in People v. Yetter, supra, which is not referred to. Nor is 
mention made of People v. Kelly, supra, or the Civil Practice Act. No ex- 
planation is offered for deviating from the old rule, or as to why it is per- 
missible for the clerk to show the denied motion in the common-law record 
by way of the judgment order only, and not by the direct entry, which is 
the basis for the recital recognized in the judgment. 

Though the court expressly stated that the motion for new trial is not a 
part of the common-law record, the Supreme Court reports are replete with 
opinions expressly stating the fact that the common-law record alone shows 
the motion and the order of denial. Granted that in these cases there was 
no review issue on the motions, nevertheless, if they could not be consid- 
ered, the court should be unable to recognize them even for the purpose of 
stating their existence in the record. Inferentially the court seems to say 


* 386 Ill. 594, 54 N.E.2d 532 (1944). 

*° People v. Johns, 388 Ill. 212, 57 N.E.2d 895 (1944); People v. Richardson, 391 Ill. 
523, 63 N.E.2d 739 (1945); People v. Klein, 395 Ill. 449, 70 N.E.2d 559 (1947); People v. 
Kemp, 396 Ill. 578, 72 N.E.2d 855 (1947); People v. Spencer, 397 Ill. 121, 73 N.E.2d 279 
(1947). 

6 399 Ill. 388, 78 N.E.2d 293 (1948). 
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that they are properly part of the common-law record **7 and the court did 
consider a common-law record motion for new trial holding only that its 
“contents cannot take the place of a bill of exceptions.” *°8 

Thus with the high court decisions running both ways, uncertainty will 
only end if the court will state in plain unequivocal words that the old rule 
is obsolete, and that the motion and denying order are proper parts of the 
common-law record. 


Motions Other Than For a New Trial 


In cases dealing with motions other than for new trial, the same pattern 
of old rule observance will be found. In People v. Hamilton **® a motion 
to suppress evidence was shown in the common-law record without bill of 
exceptions. The naked motion manifestly saved no facts of error and pre- 
sented no question for review. Without necessity the court relied on the 
old rule speaking too broadly as follows: 


“It is well settled that all motions and petitions in the nature of 
motions, and the courts’ ruling thereon are not a part of the common- 
law record. To become such they must be incorporated in a bill of ex- 
ceptions or stenographic report signed by the trial judge.” 


This statement was repeated in two later cases dealing with a petition 
under the Criminal Sexual Psychopathic Act *®° and a motion for a sev- 
erance.°*! 


Motions for Discharge 


The Criminal Code provides that any person in jail and not tried with- 
out his own fault within four months after commitment, or if on bail, ex- 
cept for a capital offense, not so tried after demand, shall be set at liberty 
unless for proper reason a sixty day continuance is allowed.**? In an early 
case the motion was said to be a proper entry on the common-law record.°® 
In People ex rel. Freeman v. Murphy,5** the court stated that the trial judge 


** People v. Berry, 399 Ill. 17, 76 N.E.2d 443 (1948); People v. Del Veaugo, 399 III. 
243, 77 N.E.2d 668 (1948); People v. Jackson, 399 Ill. 488, 78 N.E.2d 211 (1948); People v. 
Syer, 400 Ill. 444, 81 N.E.2d 186 (1948); People v. Boreman, 401 Ill. 566, 82 N.E.2d 459 
(1948); People v. Griffin, 402 Ill. 247, 83 N.E.2d 746 (1949); People v. Cohen, 402 Ill. 574, 
85 N.E.2d 19 (1949); People v. Rohde, 403 Ill. 41, 85 N.E.2d 24 (1949); People v. Jones, 
408 Ill. 89, 96 N.E.2d 515 (1951); People v. Douglas, 409 Ill. 230, 99 N.E.2d 13 (1951); 
People v. Carter, 410 Ill. 575, 102 N.E.2d 804 (1952); People v. Johnson, 412 Ill. 109, 105 
N.E.2d 766 (1952); People v. Murphy, 412 Ill. 458, 107 N.E.2d 748 (1952); People v. Ship- 
man, 414 Ill. 393, 111 N.E.2d 545 (1953). 

*8 People v. Gates, 403 Ill. 45, 84 N.E.2d 835 (1949). 

* 404 Ill. 259, 88 N.E.2d 878 (1949). 

© People v. Pignatelli, 405 Ill. 302, 90 N.E.2d 761 (1950). 

** People v. Tomaszewski, 406 Ill. 346, 94 N.E.2d 154 (1950). 

It. Rev. Star., c. 38, § 748 (1951). 

*8 Dougherty v. People, 124 Ill. 557, 16 N.E. 852 (1888). 

%4 212 Ill. 584, 587, 72 N.E. 902 (1904). 
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did not lose jurisdiction because of the lapse of trial time, and by way of 
dicta suggested: 


“If the prisoner would invoke this statute he should demand his re- 
lease in the trial court, and preserve in the record, by bill of exceptions 
the proceedings had upon such application.” 


Thereafter People v. Economac *® decided that the extrinsic facts of delay 
could not be shown in an order of court, but only in a bill of exceptions, and 
that “objections and exceptions to the rulings of the court cannot be properly 
preserved by the judgment order of the Court” or “by the recital by the 
clerk in his record.” The statement of suggestion in People ex rel. Freeman v. 
Murphy, supra, as above quoted, was adopted and repeated. At the time 
this case was decided formal exceptions were necessary, and had to be 
preserved by separate bill. Subsequently People v. Lindner *® stated: 


“All that is shown by what can properly be considered as the record 
is... plaintiff in error moved the Court to discharge ...and the motion 
overruled.” 


The motion and order of denial were considered as properly a part of the 
common-law record. Apparently the court treated the motion as a special 
plea in bar. 

Since the passage of the Civil Practice Act, People v. Szobor ** held 
that, after the time limit passed, “the Court was without jurisdiction under 
the statute to accept any plea or to enter any judgment. Its sole duty under 
the statute was to discharge the prisoner from custody.” This decision was 
based on common-law record entries showing the delay and the motion for 
discharge. However, the holding that the court lost jurisdiction when time 
for trial expired was overruled in People v. Utterback,?® wherein the court 
correctly stated that the facts set forth in a defendant’s motion for discharge, 
shown only on the common-law record, “should have entitled him to a 
discharge.” In this case the right was waived by withdrawal of the motion. 

Shortly thereafter, People v. Lantz,°® another case where the right was 
waived, fell back to the old rule, stating that unless the defendant’s motion 
for discharge was preserved “by a bill of exceptions, the record is insufficient 
upon which to present the question of delay in his trial. People v. Economac, 
243 Ill. 107.” The court ignored the Civil Practice Act. 

People v. Tait,?” is puzzling. The common-law record showed that 
after a delay of seven months without his fault, the defendant moved for 


*5 243 Tll. 107, 109, 90 N.E. 302 (1909). 
*° 262 Ill. 223, 225, 104 N.E. 329 (1914). 
**? 360 Ill. 233, 195 N.E. 648 (1935). 

8 385 Ill. 239, 52 N.E.2d 775 (1944). 

°° 387 Ill. 72, 55 N.E.2d 78 (1944). 

9 390 Ill. 272, 61 N.E.2d 377 (1945). 
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discharge. The entire question was presented by facts on the face of the 
record. Without reference to the old rule, which of course should not 
apply, or to any of its previous conflicting decisions, and expressly recog- 
nizing the Civil Practice Act, the Court refused to consider the fully pre- 
sented error, because it was not preserved in a bill of exceptions, as required 
by “Section 74 of the Civil Practice Act.” 87! Though one may never be 
able to understand the court’s unexplained interpretation of this Section, at 
least the decision confirms that this Section does apply to the review of 
criminal cases. A significant observation is: “Apparently the Court’s atten- 
tion was not called to the fact that the motion was in substance a plea, since 
it asserted a ground for a discharge, and historically pleas have always com- 
prised a part of the common-law record.” 87? Aside from this oversight, this 
opinion did not result, like many others, from unhelpful pro se presentation. 
In this case Mr. Harry G. Fins, Amicus Curiae, fully and ably advised the 
court. This probably accounts for the absence of all reference to the old rule 
and the expressed regard for the Civil Practice Act, but not for the interpre- 
tation thereof, which significantly has never been repeated. This case has 
been pointed to only once with the critical comment that its exaction of an 
unneeded bill of exceptions is unduly burdensome to an accused, when the 
common-law record needs no aid from a bill of exceptions or from any 
other source to demonstrate the right to discharge.°"8 

People v. Stillman *"* appropriately considered the common-law record 
motions for continuance to show that defendant waived his right to dis- 
charge. The entire question was accepted as fully presented on the common- 
law record. 

In People v. Barnard” the motion does not appear anywhere in the 
record and no question was saved in the record. This case involved a 1930 
judgment although this was not given as the reason for applying the old 
rule, which is repeated in three following cases.$7° 

In People v. Farley,?"* the court properly considered the motion and 
orders of continuance shown only on the common-law record, and cor- 
rectly said: 


“From the common-law record we are unable to say whether the 
failure to try the case was not due, in part at least, to defendant’s own 
conduct.” 


After thus indicating that if the common-law record fully showed the 


4 Tit. Rev. Stat., c. 110, § 198 (2) (1951). 

5? Note 325, supra. 

*8 United States ex rel. Hanson v. Ragen, 166 F.2d 608 (7th Cir. 1948). 

54 391 Ill. 227, 62 N.E.2d 698 (1945). 

55 308 Ill. 358, 75 N.E.2d 873 (1947). 

*° People v. Hambleton, 399 Ill. 388, 78 N.E.2d 293 (1948); People v. Baker, 399 
Ill. 142, 77 N.E.2d 32 (1948); People v. White, 405 Ill. 152, 89 N.E.2d 813 (1950). 
"7 408 Ill. 194, 96 N.E.2d 452 (1951). 
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right to discharge, the court might so find, the opinion reverts confusingly 
and contradictorily to the old rule even to the extent of reviving the 
abolished exception as follows: 


“Objections and exceptions to the rulings of the Court cannot prop- 
erly be preserved by the judgment order of the Court. When defendant 
filed his motion for discharge in the trial court, he should have preserved 
the proceedings upon such application by a bill of exceptions. People 
v. Economac, 243 Ill. 107.” 


In two later cases 978 the old rule is repeated. 

Can it be that, when the court says it is not at liberty to consider the 
motion on the common-law record, it means only to say that it cannot ac- 
cept the contents of such motion to establish the facts of delay? 

While no case expressly states that this particular motion and order are 
not proper parts of the common-law record, the court has too often acted 
as if they were not, and in doing so has completely forgotten the Civil 
Practice Act except in the questionable People v. Tait, supra. The motion 
itself and the denying order are no longer tied to an exception that formerly 
brought them into a bill of exceptions. They ought now to be considered 
as sufficiently shown on the common-law record, and if the facts of delay 
also properly appear in full on the face of the clerk’s record, as they nearly 
always do in the orders of continuance, it would seem that the question is 
adequately presented. Of course, if facts of delay are extrinsic, in that they 
occur outside the record, then such extrinsic facts only must be put into 
the record by a bill of exceptions. Until the Supreme Court clearly states 
an acceptance of this procedure, the safest practice is to include the motion, 
ruling, and all evidence relied on in a separate bill of exceptions. 


Motions for Change of Venue 


Under the Venue Act 37° verified petitions supported by affidavits are 
alone sufficient to present a request for change of venue. 
In a very early case,3®° it was said: 


“If the petition is a part of the record, the affidavit is not and can only 
be brought into the record by a bill of exceptions.” 


Later it was said that a bill of exceptions must show an exception taken 
to the order overruling the motion.**! Thereafter cases *8* stated that peti- 


*8 People v. Sweeney, 409 Ill. 223, 99 N.E.2d 143 (1951); People v. Iasello, 410 Ill. 
252, 102 N.E.2d 138 (1951). 

*° Itt. REv. Stat., c. 146, §§ 18-35 (1951). 

°° Schlump v. Reidersdorf, 28 Ill. 68 (1862). 

**! Hartford F. Ins. Co. v. Vanduzor, 49 IIl. 498 (1869). 

2 McElwee v. People, 77 Ill. 493 (1875); People v. Weston, 236 Ill. 104, 86 N.E. 
188 (1908); People v. Ellsworth, 261 Ill. 275, 103 N.E. 1005 (1914); People v. Schueneman, 
320 Ill. 127, 150 N.E. 403 (1926); People v. Campbell, 323 Ill. 129, 153 N.E. 596 (1926). 
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tions and affidavits are not part of the record, and can be made so only by 
bill of exceptions, and cannot be considered when copied in the record by 
the clerk—again the old rule. However, in dealing with a motion predicated 
on the prejudice of the judge, it was said in People v. Scott: **8 


“The statute gives an absolute right to a change of venue to the peti- 
tioner when his petition is duly made and verified and filed in accord- 
ance with the statute.” 


Now that the Civil Practice Act has made these motions and affidavits 
a part of the common-law record, and abolished exceptions to orders of 
denial, it would seem that no reason whatever remains for putting them into 
a bill of exceptions. Despite this, People v. Hamilton, previously cited,*** 
held that “before consideration could be given to this motion, it must be 
preserved, together with the court’s rulings, in a bill of exceptions. (People 
v. Ellsworth, 261 Ill. 275).” 

This gratuitous statement of the old rule was unnecessary to the deci- 
sion since the motion was not shown anywhere in the record. Similarly 
where the motion, not in the record, was shown only in briefs, People v. 
Massey **5 restated the same requirement, and followed cases decided prior 
to the Civil Practice Act. 

On the other hand the appellate courts in People v. Kelly *°* and Winn 
v. Vogel *87 considered and passed on motions for change of venue shown 
only in the common-law record. In these cases the Civil Practice Act is ex- 
pressly referred to and applied. 

However, the Supreme Court in People v. Ephraim,3*° and People v. 
Meyer *8® did state that the common-law record showed that changes of 
venue were granted. Also in People v. Cohen,3® the court, impliedly at 
least, recognized the motion for change of venue as properly a part of the 
common-law record, although not passing on it, only because the decision of 
reversal had already been arrived at for error in denying a companion mo- 
tion to substitute counsel. The companion motion was expressly considered 
as a proper part of the common-law record. This case is a clear disavowal of 
the old rule expressed in action but not in words. 


Motions for Continuances 


These motions had to be in a bill of exceptions and could not be con- 


%8 326 Ill. 327, 157 N.E. 247 (1927). 

4 Notes 356 and 375, supra. 

5 400 Ill. 262, 79 N.E.2d 490 (1948). 

* 285 Ill. App. 57, 1 N.E.2d 552 (1st Dist. 1936). 

57 345 Ill. App. 425, 103 N.E.2d 673 (4th Dist. 1952). 
8411 Ill. 118, 103 N.E.2d 363 (1952). 

8 405 Ill. 487, 91 N.E.2d 425 (1950). 

© 402 Ill. 562, 85 N.E.2d 26 (1949). 
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sidered, if only shown in the common-law record.**! This was the rule 
before the Civil Practice Act and it remains unchanged, though in conflict 
with the Act, which is disregarded in cases 9°? decided since it became 
effective. People v. Connors *®* currently continues the old pattern and 
declares: 


“The rule is well settled that motions and affidavits are not a part of 
the common-law record and the only way they can be preserved is by 
incorporating them in a bill of exceptions (People v. Reese, 355 Ill. 
562). The clerk of the court cannot make them a part of the common- 
law record by copying them into the record and certifying to them. 
(People v. Hobbs, 352 Ill. 224).” 


The cases relied on and cited were not governed by the Civil Practice 
Act. The quoted rule is not now valid, and is in direct conflict with the 
Civil Practice Act. 

On the other hand the Supreme Court has repeatedly recognized orders 
of continuance shown only in the common-law record; °° has indicated that 
requests for continuance should be shown thereon; *> and has actually 
recognized such orders as a basis for decision.*** 

As a practical matter it is the clerk who keeps the record of continu- 
ances. Even the trial judge relies on this record, which often contains many 
entries over long periods. Should it be said that these entries are no record 
at all, unless each is set up in separate bills certified by the judge or the dif- 
ferent judges pronouncing the several orders? What would such a bill show? 
Only the same naked motion and order already in the clerk’s keeping. 
Clearly a useless duplication of no aid in presenting a review question. 
After all, the motion and order of denial, no matter where contained, are 
barren and worthless, unless by a bill of exceptions reciting all the trial 
proceedings, it is shown that the defendant suffered a prejudice as a result 
of a continuance being refused, and thereby failed to receive a full and 
fair trial. 


* People v. Weston, 236 Ill. 104, 86 N.E. 188 (1908); People v. Bush, 300 Ill. 532, 
133 N.E. 201 (1921); People v. Hart, 323 Ill. 61, 153 N.E. 705 (1926); People v. Olroyd, 
335 Ill. 61, 166 N.E. 462 (1929); People v. McElvain, 341 Ill. 224, 172 N.E. 131 (1930). 

* People v. Spencer, 397 Ill. 121, 73 N.E.2d 279 (1947); People v. Barnes, 405 Ill. 
30, 89 N.E.2d 791 (1950). 

8 413 Ill. 386, 108 N.E.2d 774, 775 (1952). 

* People v. Deese, 402 Ill. 200, 83 N.E.2d 707 (1949); People v. Cohen, 402 Ill. 574, 
85 N.E.2d 19 (1949); People v. Williams, 403 Ill. 429, 86 N.E.2d 355 (1949); People v. 
Moore, 405 Ill. 220, 89 N.E.2d 731 (1950); People v. Butler, 405 Ill. 407, 91 N.E.2d 61 
(1950); People v. Meyer, 405 Ill. 487, 91 N.E.2d 425 (1950); People v. Jones, 408 Ill. 89, 
96 N.E.2d 515 (1951); People v. Farley, 408 Ill. 194, 96 N.E.2d 452 (1951); People v. 
Ephraim, 411 Ill. 118, 103 N.E.2d 363 (1952). 

* People v. Ross, 400 Ill. 237, 79 N.E.2d 495 (1948); People v. Saxton, 400 III. 257, 
79 N.E.2d 601 (1948). 

** Note 374, supra; People v. Stewart, 412 Ill. 106, 105 N.E.2d 725 (1952). 
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Conclusion 


When the decisions on the above motions are considered together and 
viewed in chronological sequence, one can readily see how the court 
swings from adherence to the old rule to departure therefrom, and back and 
forth again with the court seemingly unobservant of its differing state- 
ments and actions from case to case. 

In People v. Lee **%* a motion to dismiss shown only on the common- 
law record was reviewed. The appellate court noted the many Supreme 
Court decisions that appeared to extend and reaffirm the old rule despite 
the advent of the Civil Practice Act and without consideration thereof. 
Attention was called to the decisions down to 1947 pointing out the lack of 
strict accuracy in some, and observing in others a suggestion of departure 
from the old rule, concluding “that these decisions are not determinative 
of the issue in the instant case.” 

In the intervening five years the Supreme Court, as before, has moved 
back to and away from the old rule, not at any time stopping to take in- 
ventory of its varied holdings, or to express a consideration of the Civil 
Practice Act and resolve its repeated conflicts. For instance a motion for 
probation is part of the common-law record when granted,*** but not if 
denied.*°® Yet recent opinions state that the common-law record shows the 
denied motion, leaving the inference that it is properly there.*° Similar 
inferences from comparable statements on other motions, as heretofore 
pointed to, would be encouraging, if the court did not interveningly hand 
down an express recognition of the old rule, as was done in even so late a 
case as People v. Connors, supra.*°' But this, like so many others was a 
pro se inadequate presentation wholly insufficient to raise any real issue of 
the applicability of the Civil Practice Act. A busy reviewing court prob- 
ably relied on the briefs of the state which apparently urged the old rule. 
Whatever the reason, the result is plain; the old rule is resurrected, and the 
confusion remains. 

Not once has the court spoken of or followed its own rule “that any 
matter in the trial court record actually before the Court on appeal” is 
“deemed to be correct,” and any claim in a criminal case by the state that 
it “is not properly authenticated may be raised only by motion” and “affi- 
davit showing” it is (1) “not properly authenticated,” (2) “in fact incor- 
rect,” and (3) “that injury will result to” the state “because of its inclu- 
sion.” +8 


7 334 Ill. App. 158, 78 N.E.2d 822 (3d Dist. 1948). 
8 Note 304, supra. 


” People v. Jensen, 392 Ill. 72, 64 N.E.2d 1 (1945). 


“ People v. Fleming, 406 Ill. 389, 94 N.E.2d 358 (1950); People v. McKee, 407 IIl. 
585, 95 N.E.2d 863 (1951). 


“* Note 393, supra. 
In. Rev. STAT., c. 110, § 259.36 (4) (1951). 








422 CRIMINAL PROCEDURE IN ILLINOIS [ VoL. 1953 


To summarize, the Civil Practice Act together with court rules (1) 
expanded the common-law record, (2) arranged its order with motions, etc. 
separate from a bill of exceptions, (3) abolished all exceptions, (4) abolished 
distinctions between the separate parts of the record in considering what 
is properly before the reviewing court, and (5) validated the clerk’s record 
as to any matter actually therein, even though not properly authenticated 
unless excluded by proper motion. All this goes only to the form of pres- 
entation. The sufficiency of presentation will always remain to the deter- 
mination of the court. 


PRACTICE AND PROCEDURE 
BEFORE THE REVIEWING COURTS 


The Civil Practice Act provides that the Supreme Court may, by gen- 
eral rules, regulate and determine the practice and procedure by which cases 
shall be reviewed.*°? These rules govern the appellate courts, except where 
the Supreme Court has authorized the appellate courts to establish different 
procedures by rule. Recently the rules of both courts have been amended 
to minimize procedural differences.4°* The careful practitioner will examine, 
study, and follow these rules in every particular. Briefly stated, they provide 
a nearly uniform course of action, as follows: 


I. Writ of error is sent to the clerk of the inferior court, unless the 
plaintiff in error has already filed the record (S. 61, A. 26).4% 

II. The plaintiff in error applies for scire facias to summon defendant 
in error (S. 62, A. 27); return day shall not be less than twenty nor more 
than fifty days after issue (A. 27). 

III. Plaintiff in error shall promptly cause scire facias to be served (S. 
63, A. 28). If unserved, successive writs may issue without court order 
(S. 62, A. 27). 

IV. When writ of error is made a supersedeas * the plaintiff in error 
shall on filing the record order a scire facias and have same served promptly. 
Defendant in error may enter appearance and obviate the necessity for 
service and return of the scire facias (S. 64, A. 29). 

V. Writ of error is returnable twenty days after issuance, unless delay 
is allowed to file record, which is the return to the writ (S. 63, A. 28). 

VI. Plaintiff in error files abstracts and briefs not later than thirty 
days after record is filed (S. 69, A. 34). 


“8 Tut. Rev. StaT., c. 110, § 203 (1951). 

“* Amendments effective May 31, 1952 in Supreme Court and in February, 1953 in 
appellate courts. 

*° Reference is to Supreme Court Rule 61 and Appellate Court Rule 26. Similar 
reference to other rules follows in the text. 

Tit. Rev. Srat., c. 38, §§ 769, 772, 773, 774, 775 (1951) regulates supersedeas. 
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VII. After this due date defendant in error files briefs and may file 
supplemental or additional abstracts within twenty days (S. 69, A. 34), or 
within twenty days after service of scire facias (A. 34). 

VIII. After this due date reply brief may be filed within ten days 
(S. 69, A. 34). 

IX. Parties file fifteen copies of briefs and abstracts with clerk to- 
gether with proof of service of three copies on each adverse party, and when 
attorney general and state’s attorney appear three copies on each (S. 41 
(1) (2)); or nine copies with clerk with proof of service of three copies on 
each adverse party (A. 9 (1) (2)). The same is done on petitions for re- 
hearing (S. 44, A. 14). . 

X. For actual prejudice (S. 63), or good cause shown by written mo- 
tion, filing dates may be extended (S. 69) or shortened (A. 9 (3)). 

XI. Written notice and copies of any motion, etc., must be served on 
opposing counsel twenty-four hours before filing motion with proof of 
service, unless service impracticable, before a justice in vacation (S. 49), or 
with the clerk at least one day before presented to court. Hearing without 
oral argument (S. 49, A. 5 (1) (2)). 

XII. Written objections to motion must be filed within twenty-four 
hours after motion filed with clerk (S. 49); or filed with proof of service of 
a copy on opposing counsel not later than the next day after the motion is 
called (A. Ist D. 5 (2)); or so filed within two days after the motion is 
filed (A. 2-4 D. 5(2)). Notice of intention to file objections may be given 
orally to the court or a justice in vacation when motion called (A. Ist D. 
5(2)). 

XIII. Motion, etc., and objections must be filed in triplicate and re- 
plies to objections not allowed (A. 5 (1) (2)). 

XIV. Motion may be otherwise presented in case of necessity or in 
relation to a case called in course (S. 49, A.5 (3)); and otherwise acted on in 
extraordinary circumstances (A. 2-4 D. 5 (2)). 

XV. Motions are heard after the daily announcements of court or by 
a justice in vacation (S. 49); or on specified days before particular divisions 
(A. Ist D. 5 (2) and 3); or by court or a justice in vacation after expiration 
of the time for filing objections (A. 2-4 D. 5 (2)). 

XVI. Motions in lieu of pleas are filed not later than twenty days 
after filing and service of plaintiff in error’s abstract and brief (S. 70, A. 35); 
suggestions in opposition are filed five days thereafter (A. 35), or “on or 
before the fifth day of the term” (S. 70); and time may be extended and 
time for filing briefs on merits fixed when motion disposed of (S. 70, A. 35). 

XVII. The abstract of the record must be sufficient to present every 
error relied on and opposite party may file additional abstract without order 
of court (S. 38, A. 6), and one filed in appellate court may later be filed in 
Supreme Court by changing cover and including abstract of record of 
appellate court (S. 38). Appellate court may dispense with abstract or 
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portions thereof (S. 38, A. 6) and it need not be printed (S. 40 (3), A. 8 (3)). 

XVIII. Printed briefs (S. 40 (2), A. 8 (2)) should carefully follow the 
requirements of the Supreme (S. 39) and appellate (A. 7) courts.*%? 

XIX. The format of abstracts and briefs (S. 40, A. 8) and cover 
colors of printed documents (A. 10) are designated. 

XX. Causes in which the People are a party head the docket and crim- 
inal cases are subject to call for hearing on Monday of the second week of 
the term (S. 40) or are placed at the head of the term calendar (A. 13). 

XXI. Method of request for oral argument *°° and the conditions and 
limitations thereof are specified (S. 43, A. 13).4° 

XXII. After opinion filed, a party has fifteen days to give notice of 
and twenty-five days to file petition for rehearing (S. 44), or without notice 
fifteen days to file petition (A. 14). If rehearing granted opposite party has 
fifteen days to answer and petitioner must reply in five days (S. 44), or 
10 days (A. 14). 


“' Ware, Effective Brief Writing, [1952], Law Forum 85. 
“8 Rall, Effective Oral Argument, [1952] Law Forum 114. 
*° Rule 13 differs slightly in each appellate district. 
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SOME NEEDED CHANGES IN ILLINOIS 
CRIMINAL PROCEDURE? 


BY ALBERT J. HARNO * 


WE AMERICANS SUBSCRIBE to the premise, which is basic to the con- 
ceptions of all our institutions, that ours is a nation governed by law. But 
somehow we have not quite envisioned the evolutionary characteristics of 
law: that law must adapt itself to the emerging needs of a society which 
is ever in the process of change;, that law which is not responsive to these 
emerging needs tends to become no more than a set of rules that do not 
govern well. Law that governs well must, indeed, have stability—it must 
have enduring qualities; but it must also be adaptable to a changing environ- 
ment. It follows as laws become obsolete, popular dissatisfaction with them 
tends to become articulate, and when felt needs for better laws and better 
law administration remain unrequited, popular dissatisfaction leads to a 
breakdown in law enforcement. 

Popular discontent with the law today centers in the criminal law and 
its administration. The causes for this dissatisfaction are not difficult to find: 
the criminal law and the machinery of its administration are antiquated, and 
in consequence they are not good instruments of government. The observa- 
tions made in this study will be directed, in the main, to only one phase of 
this problem—that of criminal procedure, as it exists in but one jurisdiction 
—lIllinois, but they are descriptive of the inadequacies of criminal law and 
criminal procedure, prevalent in varying degrees, in each of the states. 

In Illinois, as in most of the states, the criminal law consists of judge- 
made law supplemented by sporadic pieces of legislation. A brief visit to 
the pages of history is illuminative. Eugene L. Gross, whose name appears 
prominently in the mid-1800’s as an editor of Illinois statutes, wrote in 1868:1 


“Previous to 1827, the statutes were few and imperfect. They had 
little of the harmony and none of the regularity of a rounded and com- 
pleted system. They were passed at different times and for different 
purposes, and were framed to suit the needs of pioneer life. But at the 
session of that year, the legislature revised the entire body of the stat- 
utes ... It was the work of Judge Lockwood.” ? 


* ALBERT J. HARNO. B.S. 1911, LL.D. 1927, Dakota Wesleyan Univer- 
sity; LL.B. 1914, Yale; LL.D. 1938, Tulane; Litt.D. 1942, Boston Uni- 
versity; Dean of the College of Law, University of Illinois. 


t The writer wishes to acknowledge substantial assistance from Miss Donna R. 
Klingbiel, a recent graduate of the College of Law of the University of Illinois. 


* Gross, Preface to A DicEest oF THE CRIMINAL Laws oF ILLINOIS, 1818-1868, v (1868). 
? Judge Samuel D. Lockwood of the Supreme Court of Illinois. 
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The background of the 1827 revision is of historic interest. Judge 
Lockwood has given us this account of it: ® 


“By an act of the legislature, passed January 10, 1825, the judges of 
the supreme court, or a majority of them, were authorized and required 
to digest all the statutes of this state which were of a general nature, con- 
densing the matter as much as practicable, but preserving the sense . . .” 


While the General Assembly assigned this task to the “judges of the 
supreme court, or a majority of them,” it was in fact performed by Judge 
Lockwood. The revision was enacted into law by the General Assembly 
in 1827.4 In it was included a chapter on the criminal law. Of his work on 


this chapter, Judge Lockwood wrote: 5 


“In 1826... there were no libraries in the state to which I had access. 
I had brought with me to this state, a volume of the laws of New York, 
passed in 1802, and I found in the office of the secretary of state, a 
volume of the laws of Georgia. These were all the aids I had in fram- 
ing our Criminal Code of 1827, and the act regulating the Apprehension 
of Criminals. That Code was designed to apply to a new country, then 
almost a wilderness, with but a small population, and little or no agri- 
cultural, commercial or manufacturing interests to protect.” 


The present Illinois Criminal Code dates back to 1874. An act of the 
General Assembly in 1869 authorized a commission to “revise and rewrite” 
the statutes of the state. The revision, of which the Criminal Code was 
Chapter 38, was adopted by the Twenty-eighth General Assembly in 
1874.° Since then there have been numerous additions to the Code and 
numerous amendments to its various sections, but the order of its arrange- 
ment, except where new statutory enactments have been inserted, has re- 
mained the same. While it bears the title, “Criminal Code,” it is not a code, 
if by the word “code” we mean a systematic body of law. It is far from 
that. It is a compilation of statutes, revised and arranged to be sure, but 
it covers at most only fragmentary parts of the Illinois law on crimes and 
criminal procedure. 

Before turning our attention to the principal assignment, that of needed 
changes in criminal procedure, one additional general observation is perti- 
nent. It relates to personnel and administration. In many ways the subject 
of personnel and administration is more important to law enforcement than 
substantive and procedural reforms. This point was stressed repeatedly in 
its findings by the National Commission on Law Observance and Enforce- 


® Quoted by Gross, op. cit. supra note 1 at v. 

*Tue REevisep Cope or Laws oF ILL:Nots (1827). 

* Quoted by Gross, op. cit. supra note 1, at vi. 

*Revisep Statutes oF IxuiNois (Hurd, 1874). The story of this code is told by 
Hurd in the preface to this volume, iii and iv. 
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ment.” “Indeed,” observed the Commission,® “‘as one studies American crim- 
inal justice in operation, it becomes clear that the three factors, personnel, 
administration, and procedure, must rank in the order named when judged 
with respect to their influence upon the results achieved.” This also was 
the view of the Illinois Crime Survey. It found “that the outstanding defects 
and weaknesses in prosecution in Cook County are administrative.” ° These 
statements, however, must not be taken to mean that improvement in pro- 
cedure is not needed. “Reform of American criminal procedure,” stressed 
the Wickersham Commission,!? 


“is by no means to be neglected. If good results have been obtained in 
spite of an archaic procedure through strong administration, we may be 
confident of obtaining the best results when there is strong administra- 
tion of a modern procedure.” 


THE CORONER 


Much has been written in recent years about the coroner, and rarely 
does one find so near a unanimity of view on any subject as there is on this 
one. When there is doubt relative to the means through which a person 
came to his death, it is the responsibility of the coroner to make an investi- 
gation. The Illinois statute provides: 14 


“Every coroner, whenever, and as soon as he knows or is informed 
that the dead body of any person is found, or lying within his county, 
supposed to have come to his or her death by violence, casualty or any 
undue means, he shall repair to the place where the dead body is, and 
take charge of the same and forthwith summon a jury of six good and 
lawful men of the neighborhood where the body is found or lying, 
to assemble at the place where the body is at such time as he shall 
direct, and upon view of the body to inquire into the cause and manner 
of the death.” 


At this initial stage of the investigation, evidence is often at hand which if 
competently evaluated can be of extreme importance in subsequent pro- 
ceedings that may arise over the cause of the death. Here, in this investiga- 
tion, valuable evidence may be discovered and preserved or lost, depending 
on the skill of the individual who makes the investigation. The present law 
dealing with the coroner affords no assurance of his competence for the 
duties assigned to him. Indeed, there is concrete and mounting evidence 
that often he is not qualified. 


"Commonly known as the Wickersham Commission. 

8 Nat. ComMM’N ON Law Oss. AND Enr., REporT ON CRIMINAL Procepure, No. 8, 3 
(1931). This statement is amplified by the Commission in its REPORT ON PROSECUTION, 
No. 4, 154-155 (1931). 

* Hearty, The Prosecutor (in Chicago) in Felony Cases in Itt. Crime Surv. 283, 
330 (1929). 

* REPORT ON CRIMINAL ProcepurE, Op. cit. supra note 8, at 3. 

"Tui. Rev. Stat., c. 31, § 10 (1953). 
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Article X, Section 8 of the Constitution of Illinois provides for the 
election of a coroner in each of the counties of the state. His term of office 
is four years. Nothing is said as to his qualifications. And here lies the crux 
of the problem. The work of the coroner’s physician, stressed Dr. Ludvig 
Hektoen in the Illinois Crime Survey,” 


“can not be entrusted safely to others than competent and reliable 
pathologists. We note that an autopsy is indispensable in all cases in 
which it is necessary to determine the cause of death as fully as possible. 
Here nothing can take its place. . . . In medico-legal work, the highest 
standards of completeness of examination and of reliability of observa- 
tion are demanded because, in the effort to determine the cause of death, 
it is essential that no potential factor be overlooked or neglected.... A 
bungling and incomplete autopsy may do great harm by failing to dis- 
close the true state of affairs and thus lead to wrong conclusions. A 
badly done autopsy can not be undone.” 


Dr. Hektoen has well stated the major criticism. But the coroner, in 
carrying out the responsibilities assigned to him by law and in the per- 
formance of assumed responsibilities, often is the source of yet additional 
obstacles in criminal law administration. While it is true that neither the 
state’s attorney nor the grand jury need abide by the verdict of the coroner’s 
jury, in practice that verdict may become an annoying factor in subsequent 
proceedings. Beyond its findings on the cause of death, the coroner’s jury 
often undertakes to make pronouncements as to whether or not a crime 
was committed, the character of the crime, and who committed it. These 
prejudgments can become highly disconcerting to the officers of law en- 
forcement who have the responsibility of instituting and supporting causes 
of action that may flow from the death in question. 

The Missouri Crime Survey after a careful study of this question recom- 
mended that the office of coroner be abolished and that the principal func- 
tions of that office be vested in a medical examiner.!* That has been the 
common conclusion of other studies on this subject.!* That also was the 
conclusion reached by the Illinois Crime Survey.15 

A medical examiner system with a qualified staff has been set up in a 
number of jurisdictions, including Massachusetts, the City of New York, 
and the City of Milwaukee. In Illinois the coroner is a constitutional officer 
and this presents major difficulties to the abolition of his office. Notwith- 


* HeEKTOEN, The Coroner (in Cook County) in Itt. Crime Surv. 377, 381 (1929). 
Much has been written about the evils of the coroner system. See, e.g., Nat. CoMM’N ON 
Law Obs. AND Enr., REPorT ON Prosecution, No. 4, 110 (1931), and articles by Cohn 
and Bailey, Hidden Murder?, reprinted from Minneapolis Morning Trib., Feb. 1953. 

*® The Sheriff and the Coroner, in Tur Missourt CriMe Surv. 77, 109 (1926). 

* Nat. COMM’N ON Law Onss., AND Enr., REPORT ON ProseEcuTION, No. 4, 110 (1931); 
Johnson, The Wisconsin Coroner System, [1951] Wis. L. Rev. 529. 

* HEKTOEN, Op. cit. supra note 12, at 388. 
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standing, steps should be taken to eliminate this office through constitutional 
repeal, and to replace it with a medical examiner system, not through a con- 
stitutional provision but through statute. Short of constitutional repeal, 
progress toward the establishment of a medical examiner system can be 
accomplished through a repeal of the present statutory provisions dealing 
with the coroner and vesting the functions there assigned to him in a medi- 
cal examiner. 


THE ARREST 


There is a growing tendency in various jurisdictions today to make 
more extensive use of the summons in place of the warrant of arrest. As 
long ago as 1848 a statute was enacted in England 1° that on complaint made 
of the commission of any felony or misdemeanor 


“in all cases it shall be lawful for such justice or justices to whom such 
charge or complaint shall be preferred, if he or they shall so think fit, 
instead of issuing in the first instance his or their warrant to apprehend 
the person so charged or complained against, to issue his or their sum- 
mons directed to such person, requiring him to appear before the said 
justice or justices at a time and place to be therein mentioned . . .; and 
if after being served with such summons. . . he shall fail to appear at 
such time and place in obedience to such summons, then and in every 
such case the said justice or justices, may issue his or their warrant to 
apprehend such person so charged or complained against . . .” 


In the United States summons have been used for some time in relation 
to violations of ordinances and as to some minor crimes, but only in recent 
years has this procedure been extended to the area of major crimes. The 
Federal Rules of Criminal Procedure provide: 17 “Upon the request of the 
attorney for the government a summons instead of a warrant shall issue.” 
In authorizing the issuance of the summons, the Rules make no distinction 
as to the nature of the crime for which the summons may issue. The most 
recent formal expression on criminal procedure, the Uniform Rules of 
Criminal Procedure, drafted and adopted by the National Conference of 
Commissioners on Uniform State Laws in 1952, also has a provision on this 
subject reading as follows: 18 


“A summons instead of a warrant may issue if the magistrate has 
reason to believe that the defendant will appear in response thereto, or 
if the defendant is a corporation. In any case in which it is lawful for 
an officer to arrest a person without a warrant, he may give such person 
a summons instead of arresting him.” 


11 and 12 Vict., c. 42, § 1 (1848). 
 Fep. R. Crim. P. 4 (a). 


*® Nat. Conr. of CoMM’rs ON Unir. State Laws, Unir. Rutes or Crim. Procep., 
Rule 5 (a) (2) (1952). 
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It seems quite unnecessary to resort to formal arrest procedures to 
bring all individuals against whom criminal charges are pending before a 
court. If the person who has received a summons fails to appear in answer 
to it, a warrant for his arrest is in order. 


EXTRADITION 


Complex problems often arise in connection with the extradition of 
persons charged with the commission of a crime. One relates to securing 
jurisdiction by the state in which a crime was committed, over a person 
who, though he had a part in the commission of the crime, is not a fugitive 
from justice from that state. In these days of organized crime, cases of this 
sort are arising with increasing frequency. The Illinois law on this subject 
is that no person is liable to extradition from this to another state who is 
“not a fugitive from justice of the demanding state, 7.e., that he was not 
physically present in the demanding state on or about the date upon which 
the offense with which he is charged is alleged to have been committed.” 1° 

Approximately thirty-four states have remedied this situation through 
the adoption of the Uniform Criminal Extradition Act which was drafted 
by the National Conference of Commissioners on Uniform State Laws. 
Section 6 of this Act reads: ?° 


“The Governor of this state may also surrender, on demand of the 
Executive Authority of any other state, any person in this state charged 
in such other state . . . with committing an act in this state, or in a 
third state, intentionally resulting in a crime in the state whose Execu- 
tive Authority is making the demand, and the provisions of this act not 
otherwise inconsistent, shall apply to such cases, even though the 
accused was not in that state at the time of the commission of the 
crime, and has not fled therefrom.” 


The effectiveness of this provision rests on the principle of comity be- 
tween the states.! Its constitutionality has been sustained repeatedly.2? The 
State of Illinois would do well to adopt this act. 


* Tuy. Rev. Srat., c. 60, § 2 (1953). An extensive and highly informative note bear- 
ing the title, “Interstate Extradition under the Federal Constitution and the Laws of 
Illinois,’ by Robert T. Beam, is printed elsewhere in this issue of the Law Forum. See 
page 451, infra. 

*°'Nat. Conr. oF CoMM’Rs ON Unir. STATE Laws, HANDBOOK 322 (1936). 

“Te is true that the Constitution [U.S.] does not put upon the states the obligation 
to extradite criminals who are not fugitives. But, though the Constitution requires that 
fugitives shall be extradited, it does not prohibit states from endeavoring to enforce the 
criminal law by the extradition of those persons who have violated the law of the de- 
manding state but who cannot be called ‘fugitives’ from that state. The effectiveness of 
Section 6, therefore, depends upon comity between the states, rather than upon the 
mandatory effect of the Constitution.” Explanatory Statement to CriMINAL EXTRADITION 
Act, id. at 318. 

” English v. Matowitz, 148 Ohio St. 39, 72 N.E.2d 901 (1947); Cassis v. Fair, 126 
W. Va. 557, 29 S.E.2d 245 (1944); Ex Parte Morgan, 78 F. Supp. 756 (S. D. Calif. 1948). 
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BAIL 


“All persons shall be bailable by sufficient sureties, except for capital 
offenses, where the proof is evident or the presumption great” declares the 
Constitution of Illinois.?* Bail is an ancient institution and the need for it 
is apparent, but few of our institutions are subjected to so many abuses as 
is bail. The situation isa critical one in Illinois, particularly in Cook County, 
but Illinois is no exception; the problem is nation-wide. “Grave abuses as 
to bail,” summarized the Wickersham Commission,”* 


“are reported from almost every part of the land. There is general com- 
plaint that admission to bail is a perfunctory routine, that the amount 
is fixed capriciously or with reference to arbitrary schedules with no 
real consideration of the circumstances of the particular case, that there 
is frequent carelessness as to security, that professional sureties flourish 
in connection with the criminal courts and are often permitted to assume 
an aggregate of liability which makes their bonds worthless, that for- 
feitures are not enforced or are feebly and occasionally enforced, and 
that on the whole there is no effective security for appearance in cases 
where such security is needed.” 


The Illinois statutes on the subject of bail, particularly as amended at 
various times in the last twenty-five years, are fairly complete.?> The prob- 
lem primarily is one of administration. Improvement in procedures, when 
needed, should be effected through court rules rather than through statutes.”® 


THE GRAND JURY 


The grand jury, which for the individual has long been a protective 
device, has outlived much though not all of its usefulness. It was abolished 


Trt. Const. Art. II, § 7. 

** Nat. COMM’N ON Law Oss. AND ENF., REPORT ON CRIMINAL Procepure, No. 8, 
22 (1931). See also Hinton, The Trial Courts in Felony Cases, in Itt. Crime Surv. 195, 
217-218 (1929). 


> Iti. Rev. StTat., c. 38, §§ 609-6270 (1953). The Drarr Cope or ILLtnois CriMINAL 
Law AND Procepure, $$ 240-294 (1935), had a fairly complete coverage of bail. This 
code, though it failed adoption in the Illinois General Assembly, merits reconsideration. 
See discussion of it: McGaughey, Criminal Justice, 24 Itt. B.J. 8 (1935-1936); Beardsley, 
Why Revision?, id. at 41; Elson and Jenner, The Status of the Criminal Code, id. at 
113; Harno, The Plan of the Criminal Code, id. at 144; Beardsley, Classification of 
Offenses in the Criminal Code, id. at 182; Puttkammer, Penalties, Probation and Parole 
in the Criminal Code, id. at 221; McKnight, Proceedings Prior to Information under 
the Proposed Criminal Code, id. at 263; Thompson, Pleading under the Proposed Crim- 
inal Code, id. at 305; Millar, Trial Practice and Review under the Proposed Criminal 
Code, id. at 338. 


6 Tilustrative are the rules governing bail recently established by the United States 
District Court for the District of Columbia, effective July 1, 1951. These rules are pub- 
lished, 79 Wasu. Law Reporter 25 (1951). The Illinois Draft Code had a comprehensive 
provision on the rule-making power in criminal procedure: Drarr Cope, op. cit. supra 
note 25, § 201 (1935). 
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in England in 1933, and it is now used only occasionally in many of the 
states of this country.27 Over the years other safeguards, and particularly 
the preliminary examination, have been created and these have brought about 
a recession of the importance of this venerable body. Under the Constitu- 
tion of the United States and under some state constitutions, presentment or 
indictment by a grand jury as to specified crimes is still required. A number 
of states have no such constitutional provisions. The Constitution of Illinois 
provides: 78 


“No person shall be held to answer for a criminal offense, unless on 
indictment of a grand jury, except in cases in which the punishment 
is by fine, or imprisonment otherwise than in the penitentiary, in cases 
of impeachment, and in cases arising in the army and navy, or in the 
militia, when in actual service in time of war or public danger: Pro- 
vided, that the grand jury may be abolished by law in all cases.” 
[Emphasis added] 


It would seem clear under this provision that the grand jury can in 
Illinois be abolished by statute. But can its powers and functions be circum- 
scribed by statute so that it would be retained only for limited purposes? 
The answer to this question apparently is that they cannot be so limited; 
if the grand jury is abolished, it must be abolished “in all cases.” 2° And 
yet the placing of limitations on the powers and uses of the grand jury, but 
keeping it for some purposes, is just what many other states have seen fit 
to do. “Under modern conditions,” commented the Wickersham Com- 
mission,?° 


“the grand jury is seldom better than a rubber stamp of the prosecuting 
attorney and has ceased to perform or be needed for the function for 
which it was established and for which it was retained throughout the 
centuries; that, consequently compulsory grand jury hearing throws 
an unnecessary work burden upon the administration of justice, which 


* The literature on the grand jury is abundant. The following discussions are help- 
ful: 1 Hotpswortu, History oF THE ENGLIisH LAw 321 (1922); Morey, Potitics AND 
CRIMINAL PRosEcuTIONS 134 (1929); Morse, A Survey of the Grand Jury System, 10 
Ore. L. Rev. 101 (1931); Dession and Cohen, The Inquisitorial Functions of Grand 
Juries, 41 Yate L.J. 687 (1932); Warner and Cabot, Changes in the Administration of 
Criminal Justice During the Past Fifty Years, 50 Harv. L. Rev. 583 (1937); Elliff, Notes 
on the Abolition of the Grand Jury in England, 29 J. Crim. L. 3 (1938); OrrteLp, CrimM- 
INAL PROCEDURE FROM ARREST TO APPEAL 135 (1947). 

* Titi. Const. Art. II, § 8. 

* Opinions of the Attorney General, ILtiNois ATTORNEY GENERAL’s Report 52 
(1908); Opinions of the Attorney General, Ittinois ATTORNEY GENERAL’s REPORT 328 
(1926). In the latter opinion the attorney general ruled in answer to an inquiry from a 
state’s attorney that an accused could not waive indictment by the grand jury. But cf., 
RULEs OF CRIMINAL PROCEDURE FOR THE District Courts oF THE UNITED States, Rule 7 
(a) and (b). 

* Nat. ComMM’N on Law Oss. AND EnrF., REPorT ON Prosecution, No. 4, 124-126 
(1931). 
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burden should be lightened by eliminating the necessity of indictment 
and permitting prosecution to be instituted and accusation to be made 
through the simpler processes of information. . . . Section 118 [sic] ** 
of the American Law Institute’s Code of Criminal Procedure provides 
for prosecution by either information or indictment. . . . The grand 
jury could remain available to the court and prosecution when needed 
for special situations. Twenty-four of the States of the United States 
already dispense, to a greater or less degree, with the requirement of a 
grand jury indictment.” 


The grand jury, indeed, has positive merits that must not be ignored. What 
is needed is a readjustment of its functions, not its complete elimination. 
As an investigatory body searching into matters of public corruption and 
immorality, its performances are unexcelled. 

The Illinois Draft Code of Criminal Law and Procedure of 1935 
projected a solution to the grand jury problem that merits further con- 
sideration. Under it the grand jury as such would have been abolished *? 
and prosecutions, in the main, would have been instituted by information.®* 
In place of the grand jury the Draft Code would have established a “Board 
of Inquiry” of seven persons.3* Any judge exercising criminal jurisdiction 
would have been empowered at his discretion, and, if requested by the 
attorney general or the state’s attorney would have been required, to order 
that a Board of Inquiry be constituted.*° The Code provided for procedures 
in setting up the Board,** and described its duties as follows: 87 


“It shall be the duty of the Board to inquire into all such criminal 
offenses triable within the county for which it was constituted, as may 
be signified to it by the attorney prosecuting for the People or by order 
of the court and to present informations with respect to such offenses.” 


INDICTMENTS AND INFORMATIONS 


Illinois would do well to simplify criminal pleadings, and the members 
of the profession would do well to cull from criminal pleadings all archaic 
verbiage. The responsibility for this falls heavily on the state’s attorneys. 
There has been substantial progress toward the simplification of criminal 
pleadings, but further improvement is indicated. In People v. Corder,®* a 


*' The citation is Mopet Cope or Crim. Procep. § 113 (1931). 


* Drarr Conk, op. cit. supra note 25, § 316. As previously stated, the Draft Code, 
though submitted to the General Assembly of Illinois, was not enacted. 


8 Id. § 317. 

“Id. § 322 (a). 

* Id. § 321 (a). 

* Id. § 322 (b). 

* Id. § 321 (b). 

* 306 Ill. 264, 137 N.E. 845 (1923). 
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murder case in which the indictment was extremely prolix,®® Judge Floyd E. 
Thompson, then Chief Justice, in affirming the judgment made the following 
pungent observation. “Omitting,” said he,* 


“the formal parts of the indictment, all that was necessary to make it 
sufficiently technical and correct was to say that on a certain day in a 
certain county John F. Corder ‘did unlawfully, with malice afore- 
thought, by shooting kill Jane Hardy.’ ” 


The Federal Rules of Criminal Procedure provide that “the indictment 
or the information shall be a plain, concise and definite written statement 
of the essential facts constituting the offense charged.” #1 The Federal Rules 
contain an appendix of illustrative forms. Form 2 suggests the following as 
adequate for an indictment for murder in the first degree on a federal 
reservation. After the commencement it reads: 


“The grand jury charges: 

“On or about the____day of_______, 19__, in the 

District of. , and on lands acquired for the use of the United 
States and under the (exclusive) (concurrent) jurisdiction of the United 
States, John Doe with premeditation shot and murdered John Roe.” 








® The first count of the indictment is set out in the opinion. Omitting the formal 
part, it charged that the defendant did “make an assault upon one Jane Hardy, then and 
there a human being then and there in the peace of the People, and a certain pistol 
which was then and there loaded with gunpowder and divers leaden balls, and by him, 
the said John F. Corder, had and held in his hands, he, the said John F. Corder, did then 
and there willfully, unlawfully, feloniously and of his malice aforethought shoot off 
and discharge at, against and upon the said Jane Hardy, thereby, and by thus then and 
there striking the said Jane Hardy with one of the leaden balls aforesaid, inflicted on 
and in the neck of the said Jane Hardy a certain mortal wound, of which said mortal 
wound she, the said Jane Hardy, from the eleventh day of November, in the year of our 
Lord one thousand nine hundred and twenty-one, until afterwards, to-wit, the seven- 
teenth day of November, in the year of our Lord one thousand nine hundred and 
twenty-one, at and in the county of Vermilion, in the State of Illinois, did languish and 
languishing did live, on which said seventeenth day of November, in the year of our 
Lord one thousand nine hundred and twenty-one, the said Jane Hardy, in the said 
county of Vermilion and State of Illinois aforesaid, of said mortal wound then and there 
died.” Quoted, 306 Ill. 264, 270-271, 137 N.E. 847. 

There may be longer and more verbose sentences in the literature of our language, 
but this one surely must rank high for top honors. It is an example of the wordy non- 
sense common in indictments in the past. All professions tend to develop a verbiage all 
their own which those who are not of the guild find difficult to understand. We of the 
legal profession are perhaps the worst offenders. This indictment may be an extreme 
example, but, be that as it may, we cannot disown it. It is language such as this that 
causes the laity to poke ridicule at the profession. 

“Id. at 272, 137 N.E. at 848. 

‘Pep. R. Crim. P. 7 (c). The Unirorm Rutes or CriMiINaL Procepure drafted 
and approved by the National Conference of Commissioners on Uniform State Laws, 
1952, Rule 16, have a similar provision. For those who are interested in the improvement 
of criminal procedure in Illinois, these rules drafted by the Commissioners should be 
looked upon as a model. It is interesting to observe that the most recent ventures in 
criminal procedure improvement, the Federal Rules and the Commissioners’ model rules, 
have resulted in the formulation of rules and not of statutes. 
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The Illinois Draft Code set out a number of suggested forms.*? The 
following are illustrative. For a charge of assault with intent: “A.B. 
assaulted C.D. with intent to murder him (or to commit mayhem upon 
him; to rob him; to steal from him; or to ravish her)”; for manslaughter: 
“A.B. unlawfully killed C.D.”; for murder: “A.B. murdered C.D.” 

In this context one should bear in mind that the Draft Code would 
have abolished the grand jury. Had it been adopted, proceedings in criminal 
cases would commonly have been by way of information. The suggested 
short forms should also be considered in relation to the office of the bill of 
particulars. Further, if the grand jury were removed from the center of 
criminal procedure, the impelling reason for causing a case to be started 
over again with a new indictment after a former one had been quashed, 
no longer is operative. As a consequence amendments to criminal charges 
could be made more freely. The Illinois Draft Code declared: ** 


“No information that charges an offense in accordance with the pro- 
visions of Section 348 of this Act shall be invalid or insufficient because 
of any defect or imperfection in, or omission of, any matter of form 
only, or because of any miswriting, misspelling or improper English, 
or because of the use of sign, symbol, figure or abbreviation, or because 
of any similar defect, imperfection or omission. The court may at any 
time cause the information to be amended in respect to any such defect, 
imperfection or omission.” 


HABITUAL CRIMINAL ACT 


Present procedures under the habitual criminal act have been the sub- 
ject of criticism. Section 602 of the Criminal Code ** provides, if punish- 
ment of an accused is sought to be increased because of previous conviction 
or convictions, “that such former conviction, or convictions, and judgment 
or judgments shall be set forth in apt words in the indictment.” Section 
603 *° provides that an authenticated copy of a former conviction and judg- 
ment “shall be prima facie evidence of such former conviction, and may 
be used in evidence against such party.” The criticism is that this procedure 
tends to prejudice the jury against the defendant. “It is conceivable,” said 


“ Drart Cope, op. cit. supra note 25, § 381. 


“Id. § 376 (a). The Feperat Rutes, $7 (e) provide: “The court may permit an 
information to be amended at any time before verdict or finding if no additional or 
different offense is charged and if substantial rights of the defendant are not prejudiced.” 

The Uniform Rules of the National Conference of Commissioners contain a similar 
provision with this difference, the Commissioners’ rules, Rule 18, would permit either 
an indictment or information to be amended “if no additional or different offense is 
charged and if substantial rights of the defendant are not thereby prejudiced.” To the 
same effect, see Mopet Cope or Crim. Proce. § 184 (1931). 

“Ti. Rev. Srat., c. 38, § 602 (1953). 


“Id. § 603. 
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the Supreme Court of Illinois,#* “that the introduction of such fact might 
influence a jury as to the character of the defendant and cause it to con- 
clude that if he had been formerly convicted of a felony, there was a strong 
probability that he was guilty of the second offense.” Since, however, the 
degree and character of the proof required to establish the principal crime 
is not changed, concluded the court, “the fact that evidence of the former 
conviction might create an adverse impression with the jury is not, in view 
of the requirements of the act, a denial of due process of law.” 

The Code of Criminal Procedure of the American Law Institute pro- 
vides for a different and perhaps a more equitable approach to this subject. 
Under it, previous convictions would not be brought to the attention of 
the jury in the instant trial. Evidence of these convictions would be sub- 
mitted to the trial court “after judgment on conviction.” 47 The procedure 
projected under the Illinois Draft Code was to require the state’s attorney 
“at or before the commencement of the trial of the case” to 


“give notice in writing to the defendant of the intention of the People, 
in the event of a finding of guilty, to present proof of such former con- 
viction or convictions. The facts proposed to be proved shall be stated 
in the notice with the same particularity as required for bills of par- 
ticulars to an information and the court may require additional par- 
ticulars to be given in the same manner as if the statement was required 
to be and was alleged in the information.” 48 


The Draft Code was specific that intimations on former convictions 
should not be brought to the attention of the jury. “Neither the informa- 
tion nor the bill of particulars,” it declared, “shall allege or in any way 
intimate the fact that the person informed against has been previously con- 
victed of any offense.” *° 


AFFIRMATIVE DEFENSES 


“Upon the arraignment of a prisoner,” declares the Illinois Criminal 
Code,®° “it shall be sufficient, without complying with any other form, to 
declare orally, by himself or his counsel, that he is not guilty.” This pro- 
vision, said the Supreme Court of Illinois! “in terms dispenses with all 
other pleas and forms, and clearly permits all meritorious defences to be 
made under the plea of not guilty.” The result is, with only this general 
plea to guide it as to the defense the accused is likely to make, the prosecu- 
tion is often placed in an extremely disadvantageous position. It was one of 


“People v. Manning, 397 Ill. 358, 361, 74 N.E.2d 494 (1947). 
“’ Mopet Cope or Crim. Procen., § 403. 

*“Drart Cope, op. cit. supra note 25, § 506. 

“Id. § 378. 

Itt, Rev. Srat., c. 38, § 731 (1953). 

* Hankins v. People, 106 Ill. 628, 636 (1883). 
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the factors in criminal procedure that the Wickersham Commission stressed 

for correction. “Not the least advantage of the accused,” said the Com- 

mission,®? 
“is that he may prove any defense, except former acquittal or conviction 
or jeopardy,®* under a general oral plea of not guilty. In a civil case a 
defendant must plead specially all affirmative defenses. In a criminal case, 
while accused knows from the preliminary examination substantially 
what will be shown against him, the prosecution is often quite in the 
dark until the defendant’s evidence comes in. . . . But the practice 
adopted in the model code of criminal procedure of the American Law 
Institute 5* would seem to be better, namely, to require a written notice 
of purpose to show insanity or mental deficiency to be filed at the 
time of the oral plea of not guilty or not later than a specified number 
of days before trial. We think also that this requirement of written 
notice in connection with a plea of not guilty should be extended to all 
affirmative defenses, e.g., justifications and excuses, such as self-defense, 
leaving as the scope of the plea of not guilty, the questions whether or 
not the acts charged took place and whether the accused committed 
them.” 


A number of states now have statutes under which a defendant, if he 
intends to present evidence of alibi or insanity, must give notice to the 
prosecution before trial that this is his intention.*> The Illinois Draft Code 
provides for notice as to both insanity and alibi.°* According to the law 
of Scotland,*” “It shall not be competent for the person accused to state any 
special defence unless a plea of special defence shall be tendered and re- 
corded.” 


THE JURY 


Trial by jury in Anglo-American law is an ancient and trusted institu- 
tion. It has long been looked upon as a safeguard for the individual against 
harsh laws and the despotic enforcement of law. Service on the jury has 
also been the main channel through which the ordinary citizen has been 
enabled to maintain a contact with and to have a share in law administra- 
tion. But trial by jury today, in a changing heterogeneous society, presents 


® Nat. CoMM’N ON Law Oss. AND Enr., REPoRT ON CRIMINAL Procepure, No. 8, 
34 (1931). 

* Under Illinois law a defendant may introduce evidence of former conviction or 
acquittal under the plea of not guilty. People v. Hawkinson, 324 Ill. 285, 155 N.E. 318 
(1927). 

** MopeL Cope or Crim. Procep., § 235. 

°° ORFIELD, CRIMINAL PROCEDURE FROM ARREST TO APPEAL 303-315 (1947); Millar, 
The Reform of Criminal Pleading in Illinois, 8 J. Crim. L. 337 (1917); Millar, The Func- 
tion of Criminal Pleading, 12 J. Crim. L. 500 (1922). 

°° Drart Cope, op. cit. supra note 25, § 408. 

5750 and 51 Vict., c. 35, § 36 (1887). 
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problems for law enforcement that were not apparent in 17th Century 
England nor in the early history of our own county. It is with these prob- 
lems, growing out of a changing social context, with which we must con- 
cern ourselves. 

The principal criticisms of jury trial relate to the delays incident to 
the selection of the jury; the expensiveness in time and money of jury 
trials; the capriciousness of jury verdicts; and the many retrials made neces- 
sary through “hung juries.” All of these criticisms are in substance but 
phases of a major complaint that trial procedures in many of our states have 
tended to overemphasize the powers and functions of juries, and to under- 
rate the responsibilities of the trial courts. Historically the development to 
confide prodigal powers in the jury and to depreciate those of the courts 
is an outgrowth of the period of Jacksonian Democracy. In its implications 
for good law administration, the sweep of that movement was too extreme. 
Today, our task is to recapture for the courts some of their lost prestige. 

Inordinate delays are encountered in the selection of juries. The Wick- 
ersham Commission has summed up the situation and has pointed the way 
to its improvement. “Elaborate examinations,” said the Commission,*® 


“with reference to the qualifications of each juror, as the foundation for 
challenges, in which each side endeavors to secure every advantage in 
the personnel of the jury, taken advantage of by intelligent members 
of the panel eager to escape service, often require many successive 
panels to be drawn and summoned and days of examination before all 
challenges are exhausted and the 12 who are to serve can be selected. 
This wasteful proceeding does not result in better juries, as is shown 
by experience in those jurisdictions where the practice does not obtain. 
Indeed, on the whole, it results in weak and even ignorant juries for the 
cases where strong and intelligent juries are most required. Examination 
of the panel as to their qualifications, conducted by the court instead of 
by counsel, a practice obtaining with the best of results in some of our 
older jurisdictions, has proved entirely sufficient to insure impartial 
juries, has insured a higher level of jurors, and has obviated much delay 
and expense. .. . But it calls for strong trial judges, with secure tenure, 
able to withstand the urgency of counsel seeking to obtain advantages 
in the composition of the jury.” © 


The California Penal Code has a statute on this subject which pro- 
vides: °° 


°8 Nat. CoMM’N oN Law Oss. AND Enr., Report ON CriMINAL Procepure, No. 8, 
25: (1931): 

° The Illinois Crime Survey made similar comments and recommendations. “Much 
delay,” it recommended, “could be avoided if the judges would examine the jury with 
leave to counsel to supplement the examination within reasonable limits. A rule of 
court should be adopted to carry out this very desirable practice so as to obviate the 
tedious and protracted examination of jurors, which is so common at present.” HINTON, 
The Trial Courts in Felony Cases, in Itt. Crime Surv. 195, 220 (1929). 

° THe PenaL Cope or CALiForniA, § 1078 (Deering 1949, with 1951 Supplement). 
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“It shall be the duty of the trial court to examine the prospective 
jurors to select a fair and impartial jury. He shall permit reasonable 
examination of prospective jurors by counsel for the people and for the 
defendant.” 


The Code of Criminal Procedure prepared by the American Law Institute 
has a similar provision.*! Even more definitive on the relative functions of 
the trial court and counsel and, therefore, perhaps preferable is the language 
of the Illinois Draft Code. The Draft Code declares that, after the jurors 
have been sworn: ° 


“The court shall then examine:each juror individually, except that, 
with the consent of both parties, it may examine the jurors collectively. 
Each party may then examine the jurors on matters as to which the 
court did not examine. The court in its discretion may reasonably 
limit the time to be consumed by each side in conducting such exam- 
ination.” 


Another needed addition to Illinois criminal procedure is a provision 
authorizing the calling of alternate jurors. This is a particularly salutary 
expedient that enables a court, when a trial is likely to be a protracted one, 
to call alternate jurors who are held in reserve but who are qualified to take 
over the duties of regular jurors in the event of the discharge or death of 
any of them. Through this device the court may proceed with the trial 
without interruption. 

Under the Federal Rules of Criminal Procedure ® the court may direct 
the calling of not more than four jurors in addition to the regular jury, 
these additional men and women to be impanelled to sit as alternate jurors. 
These jurors are drawn in the same manner, have the same qualifications, 
and are subject to the same examination as regular jurors. If any of the 
regular jurors are unable to continue on the jury, they are replaced by alter- 
nate jurors in the order in which they were called. Alternate jurors who 
are not required to replace regular jurors are discharged after the jury 
retires to consider its verdict.** 


® Move. Cope or Crim. Procen., § 275 (1931). 

@Drart Cope, op. cit. supra note 25, § 429. Of like import but with varying 
emphasis, see Fep. R. Crim. P. 24 (a), and the UNirorm RULEs oF CRIMINAL PROCEDURE, 
drafted by the Nat. Conr. or Comm’rs on Unir. State Laws, Rule 35 (b) (1952). 

* Fep. R. Crim. P. 24 (c). 

“For other provisions on alternate jurors see: Mopet Cope or Crim. Procep., 
§ 285; Pena Cope or Cauirornia, § 1089 (1949, with 1951 Supplement); Nat. Conr. 
or Comm’rs ON Unir. State Laws, Unir. Rutes or Crim. Procep., Rule 35 (d) (1952). 
The Drart Cope, op. cit. supra note 25, has a similar provision, § 434. 
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REVIEW 


The review of the judgments of the trial courts was, under the common 
law, extremely restricted. One of the earliest types that has survived in 
modern procedure is that of the writ of error to review the conviction for 
errors appearing on the face of the record. Since under the early law the 
record was the only foundation on which that writ could be brought, “no 
error in law,” as John Raymond of the Middle Temple has pointed out,® 


“could be assigned, except such as appeared upon the face of the record 
itself. However serious in its consequence to the parties any error in 
law might in fact have been, if the record did not in some way disclose 
it, no writ of error could be brought in respect of such error, and the 
party injured was without redress.” 


The record was under the direction and the exclusive control of the 
court. The court thus had the power, if it was so minded, of depriving a 
party of a review of his case. “But whatever might have been the motives 
of the judges, however well intentioned their conduct, the fact is beyond 
all question, that in exercising their discretionary power, they created an 
intolerable grievance.” ®* It was these evils that produced the background 
for a statute, passed in 1285,°7 which sought to remedy this situation. This 
statute, 


“which creates the Bill of Exceptions, enacts, that when any one im- 
pleaded before any of the justices alleges an exception, and prays that 
the justices will allow it, if they will not allow it, if he who alleged 
the exception writes that exception, and prays the justices to put their 
seals to it for a witness, the justices shall put their seals to it. And if 
one will not, another of the company shall. And if upon complaint made 
of the justices, our lord the king cause the record to come before him, 
and if that exception be not found in the roll, and the plaintiff show the 
written exception with the seal of a justice put thereto, the justice 
shall be commanded to appear at a certain day, either to confess or 
deny his seal. And if the justice cannot deny his seal, they shall proceed 
to judgment according to that exception as it ought to be allowed or 
disallowed.” ®° [Emphasis added] 


Herein are the origins of the procedures for the review of criminal cases— 
the common law writ of error, supplemented by the bill of exceptions estab- 
lished by statute in 13 Edward I—as we find them in Illinois and some other 
jurisdictions in the present day. 

Unquestionably, the methods and scope of appellate review in criminal 
cases in Illinois are in need of re-examination and simplification. Some ex- 


© Raymond, The Bill of Exceptions, found in 62 Law Liprary 1, 4 (1848). 
® Id. at 5. 

* 2 Stat. Westminster, 13 Edw. I (1285). 

* Raymond, Op. cit. supra note 65, at 6. 
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cellent models which can be used as a beginning are available. Among these 
are the procedures for appeal established by the Code of Criminal Procedure 
drafted by the American Law Institute.*® The English Criminal Appeal 
Act of 1907,7° which revolutionized the administration of criminal justice 
in England, deserves serious study.7! “There is no reason,” observed the 
Wickersham Commission,”? “why such a proceeding [a criminal appeal] 
should be more complicated or involve more procedural pitfalls than a 
motion for a new trial.” 78 


POWERS OF REVIEWING COURT 


The powers of appellate courts in reviewing a judgment and sentence 
of a trial court have, in recent years, been extended substantially in a number 
of states. Beyond the familiar actions in the appellate courts of “judgment 
affirmed,” “judgment reversed,” or “judgment reversed and remanded,” at 
least sixteen jurisdictions now have statutes granting these courts power to 
“reverse, affirm, or modify” the judgment and sentence of the trial court. 
It is common procedure today for appellate courts to correct an illegal 
judgment or sentence to one that is legal. The procedure ordinarily followed 
is that the appellate court will remand the judgment or sentence to the trial 
court for correction. , 

In some states the appellate courts have the power to modify a legal 
sentence either through remanding the cause to the trial court with directions 
to re-sentence or to correct or modify the sentence, or through entering a 
judgment, without remanding, in the appellate court itself. In a few juris- 
dictions the power to reduce an excessive sentence to a lesser one has been 
expressly conferred on the appellate courts. In some states the courts have 
interpreted this authorization to modify a sentence to include the power to 
reduce an excessive one.74 A clear expression on this subject, and one that 
merits consideration for adoption in Illinois, is the following section ap- 
proved by the American Law Institute in its model Code of Criminal Pro- 
cedure: 75 


° Move. Cope or Crim. Procep., §§ 422-470. 

7 Edw. VII, c. 23 (1907). 

™ The following comments on the English Act are helpful: Howarp, Criminat 
Justice iN ENGLAND 277-284 (1931); Kenny, Outings or CriminaL Law 586-592 
(15th ed. 1936); OrrieLp, CRIMINAL APPEALS IN AMERICA 28-31, 286-288 (1939). 

™ Nat. CoMM’N ON Law Oss. AND Enr., REPORT ON CRIMINAL Procepure, No. 8, 
44 (1931). 

* Additional guides bearing on the simplification of appeal procedures are: Fen. 
R. Crim. P. 37-39; Nat. Conr. of CoMm’rs on Unir. State Laws, Unir. RULES oF 
Crim. Procep., Rules 46-48 (1952); Drarr Cope, op. cit. supra note 25, §§ 512-523. 

™* OrFIELD, CRIMINAL APPEALS IN America 101-107 (1939); Livingston Hall, Reduc- 
tion of Criminal Sentences, 37 Cot. L. Rev. 762 (1937). 

*® Mopet Cope or Crim. Procep., § 459. 
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“(1) Upon an appeal by the defendant either from a judgment of 
conviction or from sentence, if an illegal sentence has been imposed 
upon a lawful verdict or finding of guilty by the trial court, the appellate 
court shall correct the sentence to correspond to the verdict or finding. 
The sentence as corrected shall be enforced by the court from which 
the appeal was taken. 

(2) Upon an appeal from the judgment or from the sentence on the 
ground that it is excessive, the court shall have the power to reduce the 
extent or duration of the punishment imposed, if, in its opinion, the 
conviction is proper, but the punishment imposed is greater than under 
the circumstances of the case ought to be inflicted. In such a case, the 
appellate court shall impose any legal sentence, not more severe than that 
originally imposed, which in its opinion is proper. Such sentence shall 
be enforced by the court from which the appeal was taken.” *® 


A SYSTEMATIC REVISION 


Any statement on needed reforms in criminal procedure which is re- 
stricted to the length of a law review article can at best be only illustrative. 
In consequence many current procedures calling for re-examination and 
change must remain untouched. Beyond those already discussed I shall 
mention only a few. The exercise of the rule-making power by the courts 
and the need for constant revision of procedural rules, as trial and error 
point the way for improvement, is a subject of prime importance. Many 
states permit the introduction of depositions into evidence in criminal cases. 
The question of oral instructions by the court calls for re-examination. Ex- 
periences with expert testimony are often unsatisfactory and at times, in- 
deed, disgraceful. Under the Federal Rules of Criminal Procedure, the court 
“may order the defendant or the government or both to show cause why 
expert witnesses should not be appointed, and may request the parties to 
submit nominations. The court may appoint any expert witnesses agreed 
upon by the parties, and may appoint witnesses of its own selection.” ™ 

The grounds for motions to quash indictments or informations should 
be clarified, as should also the grounds for motions for new trials and in 
arrest of judgment. In some jurisdictions the latter two motions have been 
combined under the heading of a single motion. As we pass from the pro- 


**On modifying a judgment in an appellate court by reducing the crime of which 
the defendant was found guilty to one of lesser degree, see, PENAL Cope oF CALIF., 
§ 1181 (6) (1949). This statute was construed and upheld in People v. Kelley, 208 Cal. 
387, 281 Pac. 609 (1929). A statute in Iowa provides: “If the appeal is taken by the 
defendant, the supreme court must examine the record, without regard to technical 
errors or defects which do not affect the substantial rights of the parties, and render 
such judgment on the record as the law demands; it may affirm, reverse, or modify the 
judgment, or render such judgment as the district court should have done, or order a 
new trial, or reduce the punishment, but cannot increase it.” II Cope or Iowa, § 793.18 
(1950). 


™Fep. R. Crim. P. 28. Emphasis in quotation is added. 
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ceedings of the trial courts to those of the appellate courts, we note that the 
character and scope of appellate review remain unclear, and particularly so 
when claim is made of the denial of substantial rights under the federal 
constitution. Much of the confusion in this area was allayed when the State 
of Illinois in 1949 passed the Post-Conviction Hearing Act.*® Notwith- 
standing, the offices and extent of review through writ of error, habeas 
corpus, and petition in the nature of a writ of error coram nobis ™ should 
be clarified. 

In conclusion, how are we to sum up the problem of the reform of 
criminal procedure in Illinois? The answer seems to be clear. Criminal pro- 
cedure in Illinois stands in need, not of further patchwork, but of a com- 
plete set of rules, systematically conceived and drafted. Patchwork con- 
struction we have had ever since the beginning of law enforcement in this 
state. The present criminal “code” is nothing more than that. Illinois now 
should have an integrated instrument so fashioned that it will bring our 
state abreast of the best current practices in this area of the law. 


Try. Rev. Srat., c. 38, §§ 826-832 (1953). See, People v. Dale, 406 Ill. 238, 92 
N.E.2d 761 (1950); Jennings v. Illinois, 342 U.S. 104, 72 Sup. Cr. 123 (1951); People v. 
Jennings, 411 Ill. 21, 102 N.E.2d 824 (1952); Jenner, The Illinois Post-Conviction Hear- 
ing Act, 9 Fed. R. D. 347 (1949). 


“Itt, Rev. Srat., c. 110, § 196 (1953). 
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Notes 


INTERSTATE EXTRADITION UNDER THE 
FEDERAL CONSTITUTION AND THE 
LAWS OF ILLINOIS 


INTRODUCTION 


Interstate rendition and international extradition are the two methods 
of demanding, arresting, and surrendering fugitives from justice, domestic 
and foreign. Although similar in'some respects, the two methods differ 
greatly in principle, procedure, and scope. Interstate rendition exists only 
by virtue of the Federal Constitution and the laws of Congress. Extradition 
is a creature of international law arising out of and controlled by treaties 
between the sovereign members of the international family. In spite of the 
many differences, legal custom sanctioned by long usage has established 
“extradition” as a term completely interchangeable with “interstate rendi- 
tion.” That custom has been observed in the preparation of this note. 

No attempt has been made here to include any discussion of inter- 
national extradition and the material presented pertains only to the law 
of interstate rendition, mainly as developed by the courts of the State of 
Illinois in their judicial interpretation of the Federal Constitution, and the 
federal and state statutes. The defenses available in habeas corpus proceed- 
ings under the Illinois Fugitives From Justice Act! have been emphasized 
because of their relative importance to the practicing lawyer in representing 
a client who is resisting extradition. 


THE CONSTITUTIONAL AND STATUTORY PROVISIONS 


The source of the right of one state to demand a fugitive from another 
is found in Clause 2, Section 2, Article IV of the Constitution. The entire 
provision is contained in a single sentence which reads, ““A Person charged 
in any State with Treason, Felony, or other Crime, who shall flee from 
Justice, and be found in another State, shall on demand of the executive 
authority of the State from which he fled, be delivered up, to be removed 
to the State having Jurisdiction of the Crime.” 

At an early time, a number of controversies arose between the states 
over this provision on the questions of whether the governor of the asylum 
state was obliged to make arrest and delivery upon demand, and the manner 
in which the charge of crime should be made. These controversies cul- 
minated in an acrimonious dispute between the governors of Pennsylvania 
and Virginia which led to the passage of the Act of 1793.? This legislation. 


"Tui. Rev. Srat., c. 60 (1951). 
71 Stat. 302 (1793). 
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was designed to eliminate such controversies and was passed after a personal 
appeal to the Congress by President Washington.’ The Act prescribed the 
manner of making the charge of crime and purported to make such arrest 
and delivery upon demand obligatory on the governor of the asylum state.‘ 
However, in Kentucky v. Dennison® the Supreme Court refused to compel 
the governor of Ohio to act upon the demand of the governor of Kentucky. 
The constitutionality of the Act of 1793 has never been seriously questioned 
and is found today in Section 3182, Chapter 209, Title 18 U.S.C.A.® 

Examination of the Constitutional provision will disclose that there are 
four conditions precedent to the rendition of a fugitive. These are: (1) he 
must be charged with treason, felony, or other crime; (2) he must have fled 
from justice; (3) he must be found in another state; and (4) he must be 
demanded by the executive authority of the state from which he fled. 
Title 18 U.S.C.A. imposes an additional obligation by prescribing the man- 
ner in which the charge of crime must be made, i.e., that the demanding 
authority must produce a copy of an indictment found or an affidavit made 
before a magistrate charging the person demanded with the commission of 
a crime. 

There is no federal provision for reviewing the legality of a prisoner’s 
detention after his arrest as a result of a demand for extradition, but the 
practice of the courts has been to assume that the legality of the warrant 
of arrest is a proper subject for judicial inquiry by a writ of habeas corpus. 


* Scott, INTERSTATE RENDITION 24 (1917). 

*1 Stat. 302, § 1 (1793) “... whenever the executive authority of any state in the 
Union, or of either of the territories northwest or south of the river Ohio, shall demand 
any person as a fugitive from justice, of the executive authority of any such state or 
territory to which such person shall have fled, and shall moreover produce the copy 
of an indictment found, or an affidavit made before a magistrate of any state or territory 
as aforesaid, charging the person so demanded, with having committed treason, felony 
or other crime, certified as authentic by the governor or chief magistrate of the state 
or territory from whence the person so charged fled, it shall be the duty of the execu- 
tive authority of the state or territory to which such person shall have fled, to cause 
him or her to be arrested and secured, and notice of the arrest to be given to the 
executive authority making such demand, or to the agent of such authority appointed 
to receive the fugitive, and to cause the fugitive to be delivered to such agent when he 
shall appear... .” 

°24 How. 66 (U.S. 1860). 

*62 Stat. 822, § 3182 (1948). “Whenever the executive authority of any State or 
Territory demands any person as a fugitive from justice, of the executive authority of 
any State, District or Territory to which such person has fled, and produces a copy of 
an indictment found or an affidavit made before a magistrate of any State or Territory, 
charging the person demanded with having committed treason, felony, or other crime, 
certified as authentic by the governor or chief magistrate of the State or Territory from 
whence the person so charged has fled, the executive authority of the State, District or 
Territory to which such person has fled shall cause him to be arrested and secured, and 
notify the executive authority making such demand, or the agent of such authority 
appointed to receive the fugitive, and shall cause the fugitive to be delivered to such 
agent when he shall appear. . . .” 
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In Illinois there is a statutory provision’? for a hearing after the arrest of 
a fugitive on a rendition warrant and before his delivery to the agent of the 
demanding state. This statute provides that the fugitive shall be produced 
in the circuit court of the county in which he is arrested and that the judge 
shall in open court inform the fugitive of the cause of his arrest and the 
nature of the process. The statute then provides for review of the legality 
of the warrant of arrest by writ of habeas corpus if the prisoner files an 
affidavit and claims (1) that the requisition and papers are not in regular 
and legal form; (2) that he is not the particular person named in the requisi- 
tion, indictment, or affidavit or in the warrant issued by the governor; 
(3) that he is not substantially charged with a crime against the laws of the 
demanding state; and (4) that he is not a fugitive from justice of the de- 
manding state. It will be observed that these defenses are narrowly drawn 
and together with the demand by the governor of another state include all 
the conditions precedent to the delivery of the fugitive created by the con- 
stitution and the federal statute. 

In Illinois, a statutory attempt to add to these conditions by a provision 
requiring the requisition of the demanding state to be made in good faith 
and not for some ulterior purpose other than the punishment of crime ® 
was held unconstitutional and void.° 


JUDICIAL INTERPRETATION OF THE DEFENSES 
The Requisition and Papers 


The first defense provided by the Illinois statute is that the requisition 
and papers are not in regular and legal form. The federal statute requires 
that the demanding authority produce a copy of an indictment found or 
an affidavit made before a magistrate charging the person demanded with 
having committed treason, felony, or other crime, certified as authentic by 
the governor or chief magistrate of the state or territory from whence the 
person so charged has fled. The Constitution requires that there must be 
a demand by the executive authority of the state from which the person 
demanded has fled. The Illinois statute requires the governor to issue his 
warrant for the arrest of the fugitive when these provisions are complied 
with. There are, therefore, four points of attack under this defense: the 
affidavit, the indictment, the requisition of the demanding state, and the 
governor’s warrant. 

The technical sufficiency of affidavits and indictments will not be con- 
sidered in a habeas corpus proceeding.'® If the affidavit contains facts from 


‘See note 1 supra. 
*Itu. Rev. Srat., c. 60, § 2 (1929). 
*Carr v. Murray, 357 Ill. 326, 192 N.E. 198 (1934). 


* Munsey v. Clough, 196 U.S. 364, 25 Sup. Ct. 282 (1904); People v. Smith, 352 
Ill. 496, 186 N.E. 159 (1933). 














454 LAW FORUM [ Vor. 1953 


which the governor of the asylum state may see that there is probable cause 
te believe that the accused committed the crime in question and enough 
facts to satisfy the magistrate that probable cause exists, the affidavit is 
sufficient.!! Objections based on technical defects in the affidavit are not 
favorably regarded by the courts. For example, a contention that an affidavit 
was signed only in typewriting was held to be without merit 2 as were ob- 
jections that an instrument was entitled “complaint” instead of “affidavit,” 1% 
that the affidavit was made on “information” 1* or “information and belief” 15 
instead of personal knowledge,!* or that the complaint was signed by a 
public prosecutor instead of one with personal knowledge where the state 
statute provided that all complaints were to be filed in the name of the 
public prosecutor.!7 But an affidavit has been held to be without effect 
when sworn to before a notary public 1° who was not a magistrate under 
state law,!® while in Kingsbury’s Case ®° the court said, “the certificate of 
the Governor of another state, in demanding of the Governor of this 
Commonwealth to surrender a fugitive from justice, that a copy, produced 
with the demand, of a complaint made on oath to a person styled a trial 
justice of the peace in said State, charging the fugitive with a crime, is 
authentic, sufficiently authenticates the capacity of the person as a magis- 
trate authorized to receive the complaint.” An allegation that a fraud was 
committed upon the authorities of Illinois because the person who made the 
affidavit of the commission of the crime was not certain at the time of 
the trial of the identity of the accused has been held insufficient to invalidate 
the affidavit.21 In short, the attitude of the courts to technical objections 
is well stated in Johnson v. Traeger?? where the court said, “When it 
appears, as it does here, that the affidavit or complaint made against the 
alleged fugitive was regarded by the executive authority of the respective 
states concerned as a sufficient basis, in law, for their acting, the one in 
making a requisition, the other in issuing a warrant for the arrest of the 
alleged fugitive—the judiciary should not interefere on habeas corpus and 
discharge the accused upon technical grounds unless it be clear that what 
was done was in plain contravention of the law.” 


“ McCline v. Meyering, 75 F.2d 716 (7th Cir. 1934). 

2 Bell v. Mulcahy, 392 Ill. 290, 64 N.E.2d 474 (1945). 

*® Gates v. Mulcahy, 392 Ill. 498, 65 N.E.2d 21 (1946). 

* Gardner v. Mulcahy, 390 Ill. 511, 62 N.E.2d 418 (1945). 
* Morris v. Walsh, 401 Ill. 165, 81 N.E.2d 574 (1948). 
Rice v. Ames, 180 U.S. 371, 21 Sup. Cr. 406 (1901). 
See note 15 supra. 

*® LaRue v. Meyering, 357 Ill. 166, 191 N.E. 318 (1934). 

* Compton v. Alabama, 214 U.S. 1, 29 Sup. Crt. 605 (1908). 
*° 106 Mass. 223 (1870). 

74 Sansone v. O’Brien. 376 Ill. 168, 33 N.E.2d 219 (1941). 

* 340 Ill. 147, 172 N.E. 168 (1930). 
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Technical objections to either the sufficiency or execution of indict- 
ments have fared little better in the courts. The sufficiency of an indict- 
ment as a matter of technical pleading cannot be inquired into on habeas 
corpus.2> An “information” may substitute for an indictment when it is a 
charge of crime filed in an office of the clerk of court by the proper law 
officer of government, and where authorized by law, takes the place of an 
indictment with respect to crimes to which it is applicable, and serves the 
same purpose so far as bringing the accused to trial is concerned.** Even 
the name of the accused in the indictment need not be the same as that of 
the person arrested if there is evidence showing the person arrested to 
be the identical person with that named in the indictment.2> But where the 
indictment charged “Henry Burke” with the commission of crime and one 
“Roy Maypole” was arrested, the evidence not showing the identity of the 
two persons, the accused was held to be entitled to release from custody.”® 
The indictment is tested only according to the law of the state of its origin 
and if it conforms substantially to the laws of that state, the indictment is 
sufficient.?7 

The official demand which is made for the rendition of a fugitive is 
known as a requisition. It is not required that the requisition be in any 
particular form ?8 but because of the constitutional requirement, it is an 
indispensable part of an extradition proceeding. The requisition is of abso- 
lutely no force and effect unless accompanied by the proper supporting 
documents.?® The federal statute does not require that the governor of the 
demanding state charge the commission of a crime in his requisition. His 
request for the return of the fugitive is sufficient if the accompanying docu- 
ments are in proper form.®® 

In Roberts v. Reilly ** the United States Supreme Court laid down the 
rule for the guidance of the governor of the asylum state in acting upon 
the requisition when it is received. “It must appear, therefore, to the 
governor of the State to whom such a demand is presented, before he can 
lawfully comply with it, first, that the person demanded is substantially 
charged with a crime against the laws of the State from whose justice he 
is alleged to have fled, by an indictment or an affidavit, certified as authentic 
by the governor of the State making the demand; and second, that the 
person demanded is a fugitive from the justice of the State the executive 


** Munsey v. Clough, 196 U.S. 364, 25 Sup. Ct. 282 (1904). 

** Lyman v. Smith, 352 Ill. 496, 186 N.E. 159 (1933). 

* Kahn v. Meyering, 348 Ill. 486, 131 N.E. 300 (1932). 

** Maypole v. Meyering, 358 Ill. 589, 193 N.E. 495 (1934). 

7 See note 25 supra. 

**For examples of requisition forms and accompanying papers, see Spear, Extra- 
DITION 405 et seq. (1885). 

2 Ex parte Thornton, 9 Tex. 635 (1853) and note 6 supra. 

” See note 6 supra. 
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authority of which makes the demand. The first of these prerequisites is 
a question of law, and is always open upon the face of the papers to 
judicial inquiry, on an application for a discharge under a writ of habeas 
corpus. The second is a question of fact, which the governor of the State 
upon whom the demand is made must decide, upon such evidence as he may 
deem satisfactory.” 32 

When the determination has been made that the person demanded is 
substantially charged with crime and that he is a fugitive from justice, the 
Illinois statute commands the governor to issue his warrant under the seal 
of the state for the apprehension of the fugitive. Attacks on the legality 
of the governor’s rendition warrant have not been infrequent in habeas 
corpus proceedings. The issuance of the governor’s warrant has the effect 
of establishing a prima facie case in habeas corpus proceedings and the 
prisoner then has the burden of proving that he is entitled to discharge.** 
It is not necessary that the governor sign the warrant personally since the 
signing is a ministerial function and all that is required is that he direct his 
name to be so affixed.24 The warrant is completely under the control of the 
governor; he may revoke it at pleasure, vacate an order to suspend it and 
cause it to be reinstated.*® 

The name set out in the warrant has been the subject of some litigation. 
The name which appears on the face of the indictment or affidavit and 
which constitutes the foundation for the requisition must appear in the 
warrant, and neither the governor of the demanding state nor the asylum 
state may insert any other.* But the name in the extradition warrant is 
immaterial if the person arrested is in fact the identical person indicted or 
intended to be charged in the demanding state.*7 In Georgevitch v. All- 
man*® a warrant was issued against one “Maria Lazzara.” The person 
arrested claimed to be “Diannah Georgevitch” but did not deny that it was 
proved that she was the person indicted under the name of Lazzara. The 
court refused to discharge the prisoner and said that the question of whether 
the indictment on which the warrant was based was defective because it 
did not contain the correct name was a matter for the court of the demand- 
ing state. 

It is not necessary that the papers on which the extradition warrant is 


116 U.S. 80, 6 Sup. Ct. 291 (1885). 

* Id. at 95, 6 Sup. Ct. at 299. 

*® Willis v. Mulcahy, 392 IIl. 411, 64 N.E.2d 860 (1946). 

* Poncher v. O’Brien, 379 Ill. 127, 39 N.E.2d. 994 (1942); Whitman v. Shea, 3 IIl. 
Cir. Cr. 99 (1895). 

*® De Bardas v. Toman, 364 Ill. 516, 4 N.E. 2d 859 (1936). 

See note 26 supra. 

Id. at 594, 193 N.E. at 497. 
8 375 Ill. 363, 31 N.E.2d 590 (1940). 
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based accompany the warrant,®® but if they do not, then the warrant must 
recite that the governor had before him a copy of an indictment found or 
an affidavit made before the governor of the demanding state charging the 
prisoner with a crime as required by the statute.° The warrant alone is 
sufficient if it certifies to sufficient facts in regard to the crime.*! 

From this brief review of the precedents, it is apparent that objections 
to the requisition and papers because of defects in regularity or form must 
be substantial. So long as the bare requirements of the statutory provisions 
are complied with, technical objections will be swept aside and the legality 
of the detention of the prisoner will be sustained. 


The Identity of the Prisoner 


The next defense to be considered is that the person held is not the 
particular person named in the requisition, indictment, or affidavit, or in 
the warrant issued by the governor. It is obvious that if the prisoner is not 
the person so named, he has a complete defense because of the constitutional 
requirement that he be “charged with a crime.” 

In the Maypole case, supra, an indictment was entitled “The State of 
Ohio v. Henry Burke.” One Roy Maypole was arrested. The court held 
that since the evidence did not show the identity of the two persons, the 
accused was entitled to release from custody. But a mere misnomer in any 
or all of the papers is not sufficient if the person held is the person intended 
to be charged.*? In Biggs v. Nash * the name of the prisoner and the name 
in the warrant and other papers were identical but the petitioner claimed 
that he was not the person named in the warrant and that the burden of 
proving that he was that person rested on the sheriff. However, the court 
held this contention without merit and said, “The identity of names gives 
rise to a presumption that relators are the persons named in the Governor’s 
rendition warrants. Affirmative evidence would be required to overcome 
this presumption.” And testimony that tends to show that the prisoner did 
not participate in the crime charged is immaterial; if the defendant does 
not show that he is not the man charged with the crime he has failed to 
bring himself within the statutory defense.* 


Substantial Charge of Crime 


The defense that the person held is not substantially charged with a 
crime against the laws of the demanding state is a particularly difficult 


* Stevens v. Meyering, 349 Ill. 198, 181 N.E. 620 (1932). 
“Lacondra v. Hermann, 343 Ill. 608, 175 N.E. 820 (1931). 
“ Buxton v. Jeremiah, 364 Ill. 274, 4 N.E.2d 373 (1936). 
“See note 27 supra. 

“ 366 Ill. 186, 8 N.E.2d 359 (1937). 

“ Wortman v. Munie, 354 Ill. 490, 188 N.E. 544 (1933). 
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defense to uphold. Under the doctrine of Roberts v. Reilly * the question 
of whether a person is substantially charged with crime is a question of law 
and is always open to judicial inquiry on an application for discharge under: 
a writ of habeas corpus. But the words of the constitutional provision “or 
other crime” have been repeatedly held to embrace every offense known 
to the laws of the demanding state including misdemeanors.** And, if the 
offense charged is a crime according to the laws of the demanding state, it 
is immaterial that the charge is not a crime in the asylum state.*? 

In a review of all Illinois Supreme Court cases involving extradition 
proceedings, only one reference to a “nonextradictable offense” was dis- 
covered and that was in a parenthetical dictum which stated that selling 
cigarettes without a license in violation of a Virginia statute was a non- 
extradictable offense.*8 In view of Kentucky v. Dennison and the Reggel 
case *? even this is very doubtful. Under the cited decisions, the scope of 
“crime” is so large that relatively few attempts have been made to resist 
extradition on the grounds of failure to substantially charge a crime. 

One ingenious argument based on this defense was that a person who 
had been tried and convicted of murder was not “charged with crime” after 
his conviction. This contention was rejected, however, and the court said, 
“A person remains charged with crime within the meaning of the constitu- 
tional and statutory provisions relating to extradition although he has been 
convicted, where the judgment of conviction remains unsatisfied.” 5° 

A person who violates his out-of-state parole is also held to be charged 
with crime and a proper subject for extradition.» The courts are just as 
reluctant to discharge a prisoner on objections based on technicalities in this 
area as they are in the fields of form of papers and identity of the accused 
discussed above. For example, in McGee v. Fischer ®? a requisition by the 
governor of California originally charged the petitioner with a violation of 
“Section 484 of the Penal Code,” the quoted words having been typed into 
a printed form. A line was then drawn through these words and the word 
“theft” was written in above in longhand. The court held that the com- 
mission of theft being a crime under the laws of California, it was imma- 
terial whether the defendant was charged with a violation of the penal code 
or with theft. In another interesting case,®* the prisoner was arrested in 
Illinois as a fugitive from justice on a requisition from the governor of Texas 


“See note 31 supra. 
““Ex parte Reggel, 114 U.S. 642, 5 Sup. Ct. 1148 (1885); Kentucky v. Dennison, 


24 How. 66 (U.S. 1860). 
“ Flowers v. Gruenewald, 390 Ill. 79, 60 N.E.2d. 225 (1945). 


“’ McGee v. Hill, 350 Ill. 129, 183 N.E. 17 (1932). 
“See note 46 supra. 

© Hesley v. Ragen, 396 Ill. 554, 72 N.E.2d 311 (1947). 
™ Barrett v. Crowe, 387 Ill. 53, 55 N.E.2d 84 (1944). 
401 Ill. 95, 81 N.E.2d 483 (1948). 

*° Silver v. O’Brien, 380 Ill. 500, 44 N.E.2d 52 (1942). 
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which charged him with the crime of conspiracy to pass as true a forged 
instrument. The prisoner contended that the indictment failed to charge a 
crime against the laws of Texas, in that the knowledge alleged could have 
been acquired after the date of the crime charged but before the indictment. 
The court held this defense to be without merit since the counts charged 
that he “then and there,” at the time of the conspiracy to pass the forged 
instrument, knew it was forged. 


Fugitives from Justice 


The defense which is most frequently urged on the courts is that the 
petitioner is not a fugitive from justice of the demanding state. At this 
point it may be well to re-examine the precise words of the constitutional 
provision on which this defense is based. These are, “A Person . . . who 
shall flee from Justice, and be found in another State.” Because of this pro- 
vision, it follows that to be subject to extradition a person must have fled 
from one state, i.e., actually, physically departed from its borders and he 
must be found in another state. The defense provided by the Illinois stat- 
ute 54 reads: “That he is not a fugitive from justice of the demanding 
state, i.¢., that he was not physically present in the demanding state on or 
about the date upon which the offense with which he is charged is alleged 
to have been committed.” Since the person held could not have fled from 
a place where he had not been, it follows that the Illinois statute is the only 
logical conclusion which can be drawn from the constitutional provision. 
Most of the theories of argument based on this defense are built on the 
basis of this bit of logic. 

Since matters tending to establish the guilt or innocence of the prisoner 
will not be heard on habeas corpus in extradition proceedings © it is apparent 
that this defense more than any of the others may involve the field of alibi. 
In one case °° the argument was made on behalf of the sheriff that because 
the contention of the prisoner that he was not in the demanding state at 
the time charged tended to prove an alibi, the contention amounted to mak- 
ing a defense in the extradition proceedings which should be heard in the 
demanding state. However, the court refused to consider that argument and 
said, “If the Constitution of the United States, and the Federal statutes grant 
the authority to the court to settle this question of fact, then the incident 
that an alibi and complete defense is shown cannot destroy the authority 
conferred. In other words the test is to be found in the power created by 
the Constitution and the Federal statutes and not in the consequences of 
procedure in the court.” 

Appleyard v. Massachusetts ®* decided the question of whether the 


“Tri. Rev. Stat., c. 60, § 2 (1951). 

* See note 52 supra. 

* William Bowers, alias William Smith v. Barrett, 2 Ill. Cir. Ct. 142 (1905). 
* 203 U.S. 222, 27 Sup. Ct. 122 (1906). 
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person whose surrender is demanded is in fact a fugitive from justice, 
regardless of whether he consciously fled from justice in order to avoid 
prosecution for the crime with which he is charged. It was there held that 
he was, and the court in the course of a much quoted opinion said, “A 
person charged by indictment or by affidavit before a magistrate with the 
commission within a State of a crime covered by its laws, and who, after 
the date of the commission of such crime leaves the States—no matter for 
what purpose or with what motive, nor under what belief ** becomes from 
the time of such leaving, and within the meaning of the Constitution and 
the laws of the United States, a fugitive from justice, and if found in another 
State must be delivered up... .” 

As in the case of the Supreme Court’s definition of “other crime” ® 
this definition of a “fugitive from justice” is one of wide scope and one 
which is well accepted by the courts. Attempts to evade this comprehensive 
definition have proved fruitless. Thus pleas that the prisoner was not a 
fugitive from justice have been rejected where he fled to escape mob action, 
or where he left the state by reason of banishment parole,*! or where he 
left with the permission of the state on parole,®? or without permission from 
a parole status,®* or was removed by federal authorities,** or even where he 
left involuntarily through extradition proceedings.® And in Biddinger v. 
Commissioner ®° a person was held to be a fugitive although he offered to 
prove that for more than three years after the date of the crime and before 
he left the state, the prisoner was “publicly and usually resident” within the 
demanding state. 

Usually if the person detained on a rendition warrant can show that he 
was not present in the demanding state at the time named in the indictment, 
that single fact will be sufficient to procure his discharge.** However, the 
prosecution is not confined to the precise date named in the indictment as 
the date of the commission of the crime and may prove the true date on 
which the offense actually occurred.®* And so even if it is shown that the 
person charged was not in the demanding state on the date named in the 
extradition papers, still if the evidence tends to show that the offense was 
committed at another time, and that the person charged was actually within 


°° Emphasis supplied. 

See note 5 supra. 

* Heard v. Babb, 412 Ill. 507, 107 N.E.2d 740 (1952). 

“ Barrett v. Dixon, 387 Ill. 420, 56 N.E.2d 816 (1944). 

®° Westbrook v. O’Neill, 378 Ill. 324, 38 N.E.2d 174 (1941). 
* Mark v. Toman, 362 Ill. 232, 199 N.E. 124 (1935). 

* McFadden v. Meyering, 358 Ill. 442, 193 N.E. 475 (1934). 
® Innes v. Tobin, 240 U.S. 127, 36 Sup. Cr. 290 (1916). 
245 U.S. 128, 38 Sup. Cr. 41 (1917). 


* Gansler v. Meyering, 352 Ill. 314, 185 N.E. 628 (1933); Hyatt v. People ex rel. 
Corkran, 188 U.S. 691, 23 Sup. Ct. 456 (1903). 


* Mortensen v. O’Brien, 371 Ill. 351, 20 N.E.2d 782 (1939). 
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the state at the time it was committed, he will not be relieved of extradition.® 

To obtain a discharge from custody on this ground it is necessary that 
the evidence showing that the prisoner was not in the demanding state when 
the crime was committed must be clear and conclusive, since the Illinois 
court has repeatedly held that it will not order the discharge of one held 
under a governor’s warrant where the evidence relating to the subject of 
the presence in or absence from the state is merely contradictory.” This 
holding is, of course, founded upon the basic principle that habeas corpus 
is not the proper proceeding in which to try the guilt or innocence of the 
accused.7! The governor’s warrant for the arrest of the accused makes a 
prima facie case, and the burden is on the prisoner to show that he was not 
present in the demanding state on the day of the commission of the crime 
with which he is charged.” Therefore, although no witnesses appear to 
testify that the accused was in the demanding state as charged, the accused’s 
own self serving statement that he was not there will be insufficient to pro- 
cure his discharge.** 

The problem of determining whether or not the accused was in the 
demanding state at the time the crime was committed is made more difficult 
when the crime charged is a continuing offense. A trio of cases illustrative 
of this point are the Randolph,** Thompson,” and Strobel ™ cases. In the 
Randolph case, the defendant was charged with the crime of “child deser- 
tion” on or about January 1, 1923. Defendant proved that he had not been 
within the demanding state for fourteen months prior to that time nor since 
that date and the court held that Randolph was not a fugitive from justice 
and that the proof offered overcame the prima facie case made out by the 
governor’s warrant. However, in the two later cases involving similar 
crimes, proof that the defendants were not in the state on the exact date 
charged nor within one month of that date was held to be insufficient to 
procure their discharge from custody. 

In one interesting case,” the person detained attempted to use the 
defense that he was not a fugitive in a novel manner. He had been convicted 
of burglary, and escaped from the penitentiary while serving his sentence. 
On habeas corpus, he claimed that he had not been in the demanding state 
at the time of the commission of the original crime. This attempt to obtain 


® Jackson v. Meyering, 54 F.2d 621 (7th Cir. 1931); Moore v. Wirz, 349 Ill. 80, 181 
N.E. 641 (1932). 

” Sedlack v. Toman, 362 Ill. 516, 200 N.E. 331 (1936). 

™ See note 41 supra. 

@ Lejcar v. Meyering, 345 Ill. 449, 178 N.E. 80 (1931). 


*® McNichols v. Pease, 207 U.S. 100, 28 Sup. Ct. 58 (1907); Pusch v. Mulcahy, 392 
Ill. 209, 64 N.E.2d 458 (1946). 


“Randolph v. Meyering, 348 Ill. 17, 180 N.E. 560 (1932). 
*® Thompson v. Lonie, 374 Ill. 322, 29 N.E.2d 500 (1940). 
* Strobel v. Mulcahy, 390 Ill. 233, 60 N.E.2d 397 (1945). 

™ Montos v. Mulcahy, 394 Ill. 416, 68 N.E.2d 738 (1946). 
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judicial review of his conviction by the courts of another state was firmly 
rejected. 

The Constitution makes no provision for the extradition of a person 
who was not physically present in the demanding state when the crime was 
committed and who did not subsequently flee that state and who was not 
later found in another state. This presents a most serious problem in modern 
law enforcement because of the vast and intricate operations of organized 
crime which may involve violations of the laws of numerous states while 
the perpetrators of the crimes never enter those states. The rule is that con- 
structive presence of the accused in the demanding state when the crime 
is committed is not enough to justify his detention and extradition.** An 
early North Carolina case 7 gives a good illustration of the problem. Two 
men were arrested at the requisition of the governor of Tennessee on a 
charge of murder. On habeas corpus, the petitioners claimed that they were 
physically in North Carolina and fired across the line killing another stand- 
ing in the State of Tennessee. The court held, “A person who is liable to 
indictment only by reason of his constructive presence, is not a fugitive from 
justice of a State within whose limits he has never gone. One who has not 
fled cannot be a fugitive.” The petitioners were released. 

A colorful figure of early Illinois also successfully invoked this defense. 
Joseph Smith, the Mormon Prophet, was arrested as an accessory before the 
fact in a shooting that took place in Missouri. There was no question that 
Smith was not in Missouri at the time of the commission of the crime, since 
he spent that particular day in Illinois, speaking to an audience of his fol- 
lowers numbering in the thousands. The Circuit Court of the United States 
discharged Smith from custody saying, “It must appear that he fled from 
Missouri, to authorize the Governor of Missouri to demand him, as none 
other than the governor of the state from which fled, can make the demand. 
He could not have fled from justice, unless he committed a crime, which 
does not appear... . As it is not charged that the crime was committed by 
Smith in Missouri, the Governor of Illinois could not cause him to be re- 
moved to that state, unless it can be maintained that the State of Missouri 
can entertain jurisdiction of crimes committed in other states. But no 
adjudged case or dictum was adduced in support of this proposition. The 
court conceives that none can be.” ®° 

At least from the time of the Szmith case in 1842 on, the rule has been 
consistently applied in Illinois and extradition based on constructive presence 
in the demanding state has been denied.®! But there is one exception to the 
rule. The actual presence of the criminal in the demanding state at the time 


* Romani v. Meyering, 352 Ill. 436, 186 N.E. 150 (1933). 

® State v. William Hall and John Dockery, 115 N.C. 811, 20 S.E. 729 (1894). 

® Ex parte Joseph Smith, (the Mormon Prophet) on Habeas Corpus, 3 McLean 
121 (7th Cir. 1842). 

* Guidotti v. Bell, 372 Ill. 572, 25 N.E.2d 45 (1940). 
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the crime is committed is not an essential element to extradition, if it can 
be shown that he was in the state prior to the commission of the offense for 
purposes and acts intended to be a material step toward accomplishing the 
crime, and then absented himself from the state before the crime was com- 
plete.8? A recent example of this exception is found in the case of Miller v. 
Walsh.®* In that case, a few days before the crime was committed, Miller 
went to Grand Rapids, Michigan, with another man for the purpose of 
contacting a person who was planning a crime to be there committed. He 
was unsuccessful then, but a few days later he lent his car to a companion 
who used it in committing the crime previously planned. It was conceded 
that Miller was not in Michigan on the day the crime was committed or at 
any time thereafter. However, on this state of facts the court said that 
Miller was a fugitive from justice and ordered his extradition. 

Two unique attempts have been made to utilize this defense. One was 
in the Hesley case, supra,8* where the petitioner was tried and convicted 
on a charge of murder by the Illinois court while serving a sentence in a 
federal institution on another charge. Upon completion of his federal sen- 
tence he was arrested by the governor of Kansas upon requisition of the 
governor of Illinois and returned to Illinois to serve the sentence imposed 
upon him on the murder charge. The prisoner alleged that his return to 
this state was illegal since he was not a fugitive from justice. The court 
rejected this argument and said, “The question whether the prisoner was 
lawfully or unlawfully surrendered to the demanding state affects neither 
the guilt or innocence of the accused nor the jurisdiction of the trial court 
to try him.” The other was the case of Ross v. Becker ® in which an Illinois 
parolee violated his parole and was extradicted to Illinois to serve the balance 
of his sentence. The prisoner brought habeas corpus claiming that he was 
not a fugitive from justice. This claim was also held to be without merit. 
It is interesting to observe that in both of these cases the attempted use 
of the statutory defenses was not to resist extradition to a demanding state 
but to question the legality of the extradition proceedings which took place 
in the asylum state after their termination and the surrender of the prisoner 
to the demanding state. 


DUTIES OF THE GOVERNOR OF THE ASYLUM STATE 


As has been shown above, the Constitution, federal and state legislation, 
and judicial decision have imposed certain duties on the governor of the 
asylum state.°* The determination by the governor that the person named 


® Strassheim v. Daily, 221 U.S. 280, 31 Sup. Cr. 558 (1911). 
8° 182 F.2d 264 (7th Cir. 1950). 

“See note 50 supra. 

5° 382 Ill. 404, 47 N.E.2d 475 (1943). 

* See notes 1, 5, 6, and constitutional provision cited, swpra. 
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in the requisition is a fugitive from justice has ocasionally been the subject 
of attack. The governor’s duties in making this determination were clearly 
set out by the Illinois court in Chevlin v. O’Brien. “The duty of deter- 
mining whether relator was a fugitive from justice rested, in the first instance, 
on the Governor of the State. He was under no obligation to demand proof 
outside that contained in the properly authenticated requisition papers pre- 
sented to him. In determining that fact he was not limited to those papers 
expressly required to be authenticated by the statute but he could consider 
any mode of proof which reasonably tended to establish the fact that relator 
was or was not a fugitive from justice. The Federal statute does not pre- 
scribe the character of such proof, but the evidence is sufficient if it is satis- 
factory to the Governor. Strict common law evidence is not necessary.” 
Thus, it is hardly necessary to point out that such attacks are seldom suc- 
cessful. When the governor has received the requisition, made his deter- 
mination, and issued his warrant, his duties are complete. 


JURISDICTION 


The governor’s warrant takes priority over all state process by which 
the fugitive is held, although this jurisdiction may be waived.** Therefore, 
upon receipt of a requisition from the governor of a demanding state, the 
governor of the asylum state may waive jurisdiction and permit extradition 
of the fugitive.®® If the governor permits the extradition of a prisoner who 
is under sentence, the extradition to the other jurisdiction may result in a 
waiver since this may involve a violation of the prisoner’s constitutional 
rights. 

When a prisoner is detained under authority of the United States, the 
legality of his detention may not be inquired into by state authority. This 
was decided by the Supreme Court of the United States in the case of 
Ableman v. Booth.®' In that case a prisoner in the custody of a United 
States marshal had been discharged by the Wisconsin court after a hearing 
upon habeas corpus. The Supreme Court did not deny that the state court 
could inquire for what cause and by what authority the prisoner was con- 
fined within the territorial limits of the state and that the agent of the 
United States had a duty to make a proper return. The Court then held 
that after the return was made and the judge or court was judicially apprized 
that the prisoner was in custody under the authority of the United States, 
they could proceed no further. The Court said, “They then know that 
the prisoner is within the dominion and jurisdiction of another Government, 


372 Ill. 640, 25 N.E.2d 4 (1939). 

* Barrett v. Bartley, 383 Ill. 437, 50 N.E.2d 417 (1943). 
* People v. Klinger, 319 Ill. 275, 149 N.E. 799 (1925). 
See note 88 supra. 

* 21 How. 506 (U.S. 1858). 














FALL] NOTES 465 


and that neither the writ of habeas corpus, nor any other process issued 
under State authority, can pass over the line of division between the two 
sovereignties. He is then within the dominion and exclusive *? jurisdiction 
of the United States.” % 


CONCLUSION 


Through liberal interpretation of the constitutional and statutory pro- 
visions, the courts have striven to make the existing extradition machinery 
as effective as possible. However, the extradition process is an inefficient 
instrument with which to combat the modern interstate criminal operations 
made possible by the rapid transportation and communication facilities of 
today. The “constructive presence” rule, the time consuming requirements 
of interstate executive action, and the statutory requirement of a hearing, 
whether demanded by the prisoner or not, are obstacles to efficient law 
enforcement. To overcome these obstacles, the Uniform Criminal Extradi- 
tion Act ® has been drafted and with some variations has now been adopted 
by some thirty-four states. 

“The ... act brings uniformity in such matters as the form of requisi- 
tion and the documents that accompany it; the arrest, pending requisition 
as well as after requisition; bail; habeas corpus proceedings; confinement 
in transit; and the right to withhold extradition while a criminal prosecution 
is pending in the asylum state, against the person claimed, or while he is 
serving a sentence there. It gives to the governor the power to extradite a 
person who has come into the state involuntarily. It provides for requisition 
of a person, already under prosecution or undergoing punishment in an- 
other state, so that he may be prosecuted in the demanding state while the 
evidence is still fresh; but with the understanding that at the termination 
of the prosecution he will be returned to the state which extradited him.” 

Adoption of the Uniform Act by Illinois would be a great step forward 
in the field of law enforcement by helping to erase the boundaries of possible 
havens for fugitives from justice drawn by state borders and protected by 
the defects of existing extradition procedure. 

Rosert T. Beam 


“” Emphasis added. 
* Ableman v. Booth, 21 How. 506, at 523 (U.S. 1858). 
* UniFoRM CRIMINAL ExtrapiTion Act, 9 U.L.A. (1951). 


** HANDBOOK ON INTERSTATE CRIME CoNnTROL, THE CouNcIL or STATE GOVERNMENTS, 
1313 East 60th Street, Chicago 37, Illinois. (Revised Ed. September 1949). 
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Case Comments 


ADMINISTRATIVE LAW—Trial Examiners Given Civil Service Status. 
(United States) 


In a declaratory judgment action, the Federal Trial Examiner’s Con- 
ference sought a ruling that certain civil service regulations were invalid 
as applied to Federal Hearing Examiners.! The allegation was that by crea- 
tion of various classes of examiners at different pay scales and provision for 
discharge at the agency’s discretion, both the spirit and the letter of Section 
11 of the Administrative Procedure Act were violated. The District Court 
gave judgment for the Conference and granted a permanent injunction 
against enforcement of the regulations.?, Judgment was affirmed by the 
Court of Appeals* and on certiorari to the United States Supreme Court, 
held: Judgment reversed with directions to dismiss the complaint. Hearing 
examiners have no constitutional right to employment and _ therefore 
Congress has the power to delegate control over them to the Civil Service 
Commission. By giving control to the Commission, it was intended that the 
tenure of examiners be similar to Civil Service tenure and not like that of 
federal judges. Although Section 11 was to free examiners from agency 
pressure and the Commission’s regulations gave some power over the ex- 
aminers’ employment to the agencies, it is assumed that the Commission will 
prevent agency abuses. Ramspeck v. Federal Trial Examiner's Conference, 
345 U.S. 128, 73 Sup. Ct. 570 (1953). 

Activities of federal agencies have caused great expansion in the scope of 
American jurisprudence. One of the most pressing problems in the new 
field of administrative law has been the necessity of maintaining impartiality 
in agency adjudication. This prosecutor-judge dilemma has been a painful 
thorn in the path of fairness and justice.t But despite the apparent recency 
of the problem, federal agencies with quasi-judicial powers were created 


*5 Cope Fep. Recs. § 34.4 (Supp. 1951) (dealing with promotion); § 34.10 (Supp. 
1951) (compensation); § 34.12 (Supp. 1951) (assignment to cases); § 34.15 (Supp. 1951) 
(reduction in force). The foregoing regulations were attacked as restricting the inde- 
pendence of the trial examiners. 

? Federal Trial Examiners Conference v. Ramspeck, 104 F. Supp. 734 (D.C. Dist. 
1952). 

*202 F.2d 312 (D.C. Cir. 1952). 

*Bonham’s Case, 8 Coke 114a, 118a (1610) “No man shall be a judge in his own 
cause.” This is an apt expression of the desire for justice and the realization that no man 
can resist being prejudiced in his own favor. 
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almost simultaneously with the United States.5 By 1930, two-thirds of the 
most powerful bodies were in existence;® yet only a few farsighted indi- 
viduals realized that a fourth branch of government had appeared.’ 

With the advent of depression-born agencies and the New Deal, terms 
such as NRA, RFC, SEC, FDIC, and NLRB brought out the fact that the 
independent agencies had become rooted in the processes of our govern- 
ment. Thought was accordingly directed toward improvement of procedures 
then in use. Some groups proposed that a new system of administrative 
courts be created. However, it was universally recognized that examiners 
should have greater independence. This independence could prevent the 
abhorred judge-proseceutor dilemma caused by an agency examiner hear- 
ing a controversy in which the agency was a party. Security of tenure is 
known as an effective means of securing such independence.® 

In 1939, President Roosevelt asked the Attorney-General to investigate 
the situation.!° The report of the Attorney-General’s Committee was sub- 
mitted in 1941 with the majority recommending that examiners have seven 
years tenure and equal pay and the minority advocating tenure of twelve 


° The first agency was created on July 1, 1789 (1 Stat. 29 [1789]) and was em- 
powered to “estimate the duties payable” on imports and carry out all related duties. The 
second agency, dealing with veterans’ pensions, was established on September 29, 1789 
(1 Stat. 95 [1789]) and the growth of administrative power continued steadily thereafter. 

° Thirty-four of the fifty-one agencies that the Attorney-General’s Committee 
thought had sufficient quasi-judicial powers to affect the general public were in opera- 
tion at the start of the 1929 depression. Pages 3 to 11 of the Finat Report oF THE AT- 
TORNEY-GENERAL’s COMMITTEE contain a complete listing of the important agencies 
created up to 1940. 

"In 1885 it was denied that administrative tribunals existed in England and America. 
Dicey, Law or THE ConsTITUTION 180 (1885); but by 1916 Elihu Root, then President of 
the American Bar Association, said: “(T)he old doctrine prohibiting the delegation of 
legislative power has virtually retired from the field and given up the fight,” 2 A.B.A.J. 
736, 749 (1916); also see Frankfurter, The Task of Administrative Law, 75 U. or Pa. 
L. Rev. 614 (1927). The first book on this field of law seems to have been GoopnNow on 
ComPaRATIVE ADMINISTRATIVE Law published in 1893. 

® McGuire, The Proposed United States Administrative Court, 22 A.B.A.J. 197, 
198 (1936). The American Bar Association was one of the leaders in the movement for 
an administrative court. However, when their plan was not adopted they strongly backed 
the drive to make tenure secure. In fact they approved the decision of Judge Laws, 
trial judge in the principal case, in the report of their Standing Committee on Civil 
Service, made in July, 1952. 

® Tue Feperatist No. 79 at 491 (Lodge ed. 1888). “In the general course of human 
nature, a power over a man’s subsistence amounts to a power over his will.” And by the 
same token a power over his tenure also “amounts to a power over his will.” 

Earlier, in 1937, the President created what became known as the President’s 
Committee on Administrative Management. This group submitted a report that charac- 
terized the administrative agencies as a “headless fourth branch of the government” and 
recommended complete separation of the adjudicative from the prosecuting sections of 
the agencies. 
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years with a sliding-wage scale.!! It was urged that the tenure of hearing 
officers be made equivalent to that of judges.1* 

World War II cut off Congressional discussion until 1944, and in 1946 
the Administrative Procedure Act was passed.'* It provided that, “Subject 
to the civil service and other laws to the extent not inconsistent with this 
Act,” 4 hearing examiners were to be appointed to the agencies.‘5 They 
were removable by the agency in which employed “only for good cause” 
as established by the Civil Service Commission after a hearing; were to be 
assigned cases in “rotation so far as practicable”; and their compensation was 
to be determined by the Commission “independently of agency recom- 
mendations or ratings.” 

By giving control over examiners to the Commission it seemed that 
perhaps Congress did not mean their tenure to be similar to that of the 
judiciary. The question then appears whether amy rules by the Commission 
would satisfy the Act or whether the Act delimited the rules. The intro- 
ductory words of Section 11 as set out above make it clear that the validity 
of the rules is dependent upon their conformity to the Act.1® The Com- 
mission’s regulations should thus be analyzed not only in the light of the 
statutory words but also in the spirit of the Congressional intent that makes 
those words meaningful. 

Regulations promulgated by the Commission created a multiple grade 
classification of hearing examiners.'* Cases were to be assigned on the basis 
of agency ratings of their difficulty and examiners placed in the highest 
grade were to receive the greatest pay and the most difficult hearings.’® 
Often, however, the requirements necessary for the various grade ratings 


"Rep. Atr’y Gen. Comm. Ap. Proc. (1941). The majority’s recommendations may 
be found on pp. 45-51, the minority’s views on pp. 208-209, and 237-238. 

” Rep. Atr’y Gen. Como. Ap. Proc. 51 (1941). “In general, the relationship upon 
appeal between the hearing commissioner and the agency ought to a considerable extent 
to be that of trial court to appellate court.” This statement and the many insistences upon 
independence, separation, and tenure clearly point up that an analogy was intended be- 
tween a judge and the proposed status of the trial examiner. 

* 60 Stat. 237 (1946), 5 U.S.C.A. §§ 1001 et seq. (Supp. 1950). 

“Emphasis supplied to point up that the Act was designed to be determinative of 
the regulations. 

* 60 Stat. 244 (1946), 5 U.S.C.A. § 1010 (Supp. 1950) (This is Section 11 of the Act 
and deals with the trial examiners). 

* As the emphasized words clearly show, the civil service rules must conform to 
the Act; they must be consistent with it and this requirement of consistency demands 
that the Act and the intent which created it be considered as a whole. 

* 5 Cope Fen. Recs. § 34.10 (Supp. 1951). 

* Id., dealing with compensation by grades and § 34.12 of the regulations provides 
for assignment by grades. The agency had the power to assign on the bases of “diffi- 
culty,” “complexity,” “novelty of issue,” size of the record, and breadth and extent of the 
decision, or combinations thereof. Such extremely abstract terms leave a wide discre- 
tion in assignment to the agencies and this seems clearly contrary to the intent of Con- 
gress and the meaning of the words “rotation so far as practicable.” 
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within an agency did not differ.19 Examiners were left in the same posi- 
tions they occupied when the Commission was given control.?° The rules 
provided for promotion from grade to grade within an agency when the 
agency itself deemed it necessary to have more examiners of a particular 
rating.2! Also, the agency could fill a vacancy from outside the ranks of its 
examiners.?? Moreover, when an agency alleged it to be necessary to reduce 
its force, even if in a single category, that supposed necessity was sufficient 
to constitute cause for removal.” 

All these regulations must stand or fall on one basic issue—the type of 
tenure the Act was intended to create. If the intent was to draw an analogy 
to the judicial systems, there should be no distinctions in compensation, 
grade, or assignment of cases, and no promotion to a higher rank. A fortio- 
rari, a mere reduction in available funds could not be sufficient cause for 
removal and there could also be no agency control over the examiners.** 

It should be noted that the aim in making examiners independent is to 
insure an impartial trial. If the agency could overrule the hearing officer at 
will, this purpose would be defeated. In NLRB v. Universal Camera Corp.,® 
the Court acknowledged this and through Justice Frankfurter discussed the 
history of the APA and decided that the intent behind the Act was such 
that greater weight should be accorded to the decisions and recommenda- 
tions of an independent official. 

The Attorney-General’s Committee believed that the position of the 
examiners should be akin to that of judges, their tenure should be secure 


* Thus the qualifications for the three grades in the NLRB are identical and the 
same is true of the CAB. P.935, Heartnc EXAMINER SERIES OF CLASS SPECIFICATIONS 
(March, 1947) (O.R. 469-470, 499-500, 539-541). 

© Civit, SeRviCcE GENERAL DispLACEMENT Notice No. 27, Supp. No. 1 (May 23, 
1949). 

1 5 Cove Fen. Rees. § 34.4(a) (Supp. 1951). 

* Id. at § 34.4(b). 

Id. at § 34.15. This provision was most heavily attacked on the ground that an 
agency could promote all men but a few, who were not desired because of their views, 
and then the agency could find that such grade had to be eliminated because of a reduc- 
tion in available funds. 

** Hearings before Subcommittee of the Committee on the Judiciary on Sen. 674, 
Sen. 675, and Sen. 918, 77th Cong., Ist Sess. (1941). Mr. Dean Acheson stated that: “After 
all, we know that the cases coming before judges vary in complexity from area to area. 
Yet the tradition of independence has long since settled the question that their salaries 
be fixed without variation.” And Attorney-General Biddle at page 1450: “(W)e must 
remember that if the agencies are permitted to control the salary of the hearing com- 
missioner, even within the limits of a sliding scale, there is a means by which the inde- 
pendence of the commissioner is threatened. For myself, I trust the agencies and do not 
believe that there would be any substantial effort to undermine the independence of the 
hearing commissioners, by means of control over salaries. Nevertheless the mere ex- 
istence of such a power might have a dampening effect upon their independence.” On 
the issue of salaries see note 9, supra. Clearly, uniformity of working conditions and inci- 
dents thereto are basic to impartiality and judicial fairness. And, just as plainly, the 

regulations of the Commission tend in the opposite direction. 
5 340 U.S. 474, 71 Sup. Ct. 456 (1951). 
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and their compensation and assignment of cases uniform. The author of the 
bill that was finally passed believed that he was creating a type of judicial 
position.*® Though the principal case is the only one bearing directly upon 
the issue of tenure, the Court, in the Universal Camera case and in Wong 
Yang Sung v. McGrath,?" took the view that the Act placed an examiner 
in nearly the same position as a judge.?® 

The decision by the Supreme Court in the principal case amounted to a 
construction of the statute and a construing of the Congressional intent in 
passing it. A minority of the Court took a different view of the intent and 
meaning of the Section.2® The dissenting Justices believed that Congress 
was trying to create a class of examiners with near-judicial status and there 
is much to indicate the soundness of this position. However, the Commis- 
sion’s regulations were upheld and a measure of power over the examiners 
has thereby been granted back to the agencies. It is now in the hands of the 
Commission to protect the examiners and to make the administrative system 
operate with justice. Unless Congress affirmatively declares a contrary intent 
by changing Section 11 of the Administrative Procedure Act, the princi- 
pal case will continue to remain a step backward in the field of administrative 
justice. It appears that “all these conceptualistic distinctions mean is that 
the congressional command for a nonagency controlled rotation of cases 
is buried under words.”°° 

NorMan M. ARoNovsky 


CONSTITUTIONAL LAW—Exceptions to the Self-Incrimination Clause. 
(Illinois) 


The petitioner, Illinois State Director of the Department of Revenue, 
sought to have the defendant compelled to answer certain questions relative 
to an investigation, then being conducted under Section 10 of the Illinois 


7° Senator McCarran, one of the authors of the APA, in 1951 wrote to Chairman 
Ramspeck of the Civil Service Commission: “It was intended that examiners be very 
nearly the equivalent of judges even though operating within the Federal System of 
administrative justice.” Sen. Doc. No. 82, 82d Cong., Ist Sess. 9 (1951). 

* 339 US. 33, 70 Sup. Cr. 445 (1950). 

**In the Universal Camera case the Court, after admitting that an examiner’s report 
had not the weight of a master’s, said that failure to make mandatory the recommenda- 
tions of the Attorney-General in the APA was not a repudiation of such words and 
the importance and independence of examiners is a main goal of the APA. The Wong 
Yang Sung case thoroughly discussed the background of the APA and the Court stated 
that Congress controlled the purse and had determined that the price for greater fairness 
should be paid. See also the discussion of the Wong Yang Sung case in an article by 
Schwartz, A Decade of Administrative Law: 1842-1951, 51 Micu. L. Rev. 775, 792 (1953). 

* 345 U.S. 128, 143, 73 Sup. Ct. 570, 579 (1953). In a strongly worded dissent 
Justices Black, Frankfurter, and Douglas expressed the opinion that the very purpose of 
the Act was being frustrated and crushed beneath the classifying distinctions of the 
Civil Service Commission. 

Id. at 145, 73 Sup. Ct. at 580 (1953). 
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Cigarette Tax Act.! The compulsion, argued the petitioner, was justified 
by Section 10a of the Act granting immunity to the witness. The defendant 
contended the statute relied upon by petitioner was unconstitutional. The 
trial court denied the petition on the grounds that the statute, if enforced, 
would deny the defendant his rights against self-incrimination ? under the 
State Constitution. On direct appeal to Illinois Supreme Court, held: Re- 
versed and remanded. The defendant’s right against self-incrimination is 
fully protected by the immuity clause of the statute, and, therefore, the 
said statute is constitutional. Halpin v. Scotti, 415 Ill. 104, 112 N.E. 2d 91 
(1953). 

Justice Hershey, in his opinion, stated that the provision of the Illinois 
Constitution against self-incrimination and that of the United States Consti- 
tution ® being substantially the same, the decisions of the U.S. Supreme 
Court are authoritative in construing the Illinois Constitution. Therefore, 
United States cases will supply much of the authority for this discussion. 

A recent Michigan case gives an interesting synopsis of the historical 
development of the provision against self-incrimination. The Court says 
as to the origin of the provision, 


“the privilege against self-incrimination is peculiarly found in English 
and American jurisprudence and resulted largely from the abuses of the 
Star Chamber and popular resentment against the inquisitorial methods 
of the English ecclesiastical courts. . . . Its first incorporation into a 
charter or constitution is found in Section 8 of the Virginia Declara- 
ton of Rights of 1776, and subsequently in the Bill of Rights of the 
Federal Constitution.” 4 


An early interpretation of the self-incrimination clause was rendered 
by Chief Justice Marshall in Aaron Burr’s Case.5 Marshall’s conception 
gave very broad scope to the clause. When a witness who was asked an 
apparently innocent question, claimed privilege, the court held, in the 
opinion written by the Chief Justice, that the witness could not be com- 
pelled to answer even as to an apparently innocent fact, as several such facts 
might be linked together to form the chain of testimony which could con- 
vict him. The Illinois Court, in People v. Boyle,® laid down a rule™ very 
similar to that stated by Marshall, 117 years earlier. 


* Itt. Rev. Srat., c. 120, § 453.10 (1951). 

* “Noo person shall be compelled in any criminal case to give evidence against him- 
self, or twice be put in jeopardy for the same offense.” Itt. Const., Art. II, § 10. 

*“No person ... shall be compelled in any criminal case to be a witness against 
himself... .” U.S. Const. AMEND. V. 

*In re Watson, 293 Mich. 263, 271, 291 N.W. 652, 656 (1940). 

° United States v. Burr (Jn re Willie), Case 14692, 25 Fed. Cas. 40 (1807). 

° People v. Boyle, 312 Ill. 586, 144 N.E. 342 (1924). 

* The rule was that no witness can be compelled to give any testimony which will 
either incriminate him or form a link in a chain of circumstances which might result in 
punishment for him. See footnote 5, supra. 
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The first of the important cases involving an immunity statute was 
Counselman v. Hitchcock, in 1892. The court considered a statute very 
similar to that involved in Halpin v. Scotti. The statute provided that “no 
evidence obtained from any party or witness by means of a judicial pro- 
ceeding shall be given in evidence or in any manner used against him or his 
property or estate in any court of the United States . . . in any criminal pro- 
ceeding or for the enforcement of any penalty or forfeiture.” The court 
said that the immunity of the statute was not coextensive with the protec- 
tion afforded by the Fifth Amendment, because testimony obtained under 
the statute could be used to search out other testimony to be used against 
the witness; hence, the witness could not be forced to testify against himself 
under this statute. 

Three years after the Counselman Case, the decision in Brown v. 
Walker ® established the validity of the immunity clause as a substitute for 
the self-incrimination clause in the U.S. Constitution. The court said the 
immunity clause in an act compelling attendance and testimony before the 
Interstate Commerce Commission and stating, “no person shall be prose- 
cuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he may testify” afforded 
absolute immunity against prosecution in any court. In this case the court 
also indicated that the fact that the testimony might tend to bring the 
witness into disrepute or degrade him, though not incriminate him, does 
not exempt him from testifying. 

Further exceptions to the self-incrimination clause were added the fol- 
lowing year (1897) when the Supreme Court stated ?° that the Fifth Amend- 
ment does not impair the witness’ obligation to testify when prosecution is 
barred by lapse of time or by a pardon in addition to statutory enactment. 

In Heicke v. United States,’ the Court relaxed the exception wherein 
freedom from prosecution was required in order to validate an immunity 
statute by requiring only that immunity from successful prosecution be 
available as a defense. 

The requirement as to protection against successful prosecution in all 
courts has been interpreted as meaning that the immunity required to be 
furnished by an immunity statute is “full and complete immunity against 
the government compelling the witness to answer.” !2 The inclusion of the 


* 142 US. 547, 12 Sup. Cr. 195 (1892). 

° 161 US. 591, 16 Sup. Ct. 644 (1895). 

* Robertson v. Baldwin, 165 U.S. 275, 17 Sup. Ct. 326 (1897). 

% 217 US. 423, 30 Sup. Ct. 539 (1910). 

* United States v. Murdock, 284 U.S. 141, 149, 52 Sup. Ct. 63, 65 (1931). See also: 
8 Wicmore, Evivence, § 2258 (3d ed. 1940). “By the weight of authority, the right to 
claim the privilege against self-incrimination merely because of possible subjection to the 
criminal laws of a foreign jurisdiction is denied.” 
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Fourteenth Amendment has been held not to make the Fifth Amendment 
applicable against the states.1* 

This privilege against self-incrimination applies to the ordinary witnesses, 
let it be noted, as well as to the party defendant who assumes the role of 
witness 14 but it may be invoked only for the protection of the witness and 
“must not be extended to cover imaginary danger and must not in any 
event be permitted to be used solely for the purpose of protecting another 
from being convicted.” ® A corporation is not a person within the mean- 
ing of the Fifth Amendment and hence is not entitled to the protection of 
the clause against self-incrimination.'® 

Is the operation of the immunity statute automatic when the witness is 
compelled to testify thereunder? The court held in United States v. Monia ** 
that it was not necessary for the defendant to claim the immunity provided 
for in the immunity clause of the Sherman Act.'§ The immunity clause 
provided, “no person shall be prosecuted or be subjected to any penalty or 
forfeiture for or on account of any transaction, matter or thing concern- 
ing which he may testify or produce evidence documentary or otherwise, 
in any proceeding, suit, or prosecution under said Acts.” The court said the 
statute was plain and that it granted the immunity where the witness testi- 
fied as a result of a subpoena, even though he did not claim immunity. This 
ruling was contra to that in Vajtauer v. Commissioner, in which earlier 
case the Court had held the privilege must be claimed, otherwise the tri- 
bunal had no way of knowing the witness was relying on the privilege and 
hence no reason to pass on it. 

Congress attempted to remedy the decision in the Monia case by Sub- 
section (g) of 50 U.S.C. § 922. This provides, “No person shall be excused 
from complying with any requirements under this section becaues of his 
privilege against self-incrimination, but the immunity provisions of the 
Compulsory Testimony Act of February 11, 1893 (U.S.C., 1934 Edition, 
Title 49, sec. 46), shall apply with respect to any individual who specifically 
claims such privilege.” Then, in a decision subsequent to passage of Section 
922 (g), the Court said, “Although the privilege against self-incrimination 
must be claimed, when claimed, it is guaranteed by the Constitution.” ?° 

Another exception, the Supreme Court has decided, is in the statutes 
requiring the keeping of certain books, papers, and records. On the face 
of it, compelling the production of one’s papers or records which might 


** Adamson v. People of the State of California, 332 U.S. 46, 67 Sup. Ct. 1672 (1947). 
* McCarthy v. Arndstein, 266 U.S. 34, 45 Sup. Ct. 16 (1924). 

* People v. Schultz, 380 Ill. 539, 544, 44 N.E.2d 601, 603 (1942). 

* Hale v. Henkel, 201 U.S. 43, 26 Sup. Ct. 370 (1906). 

317 U.S. 424, 63 Sup. Ct. 409 (1942). 

8 32 Stat. § 854, 904, 15 U.S.C. 32 (1951). 

273 U.S. 103, 47 Sup. Cr. 302 (1926). 

Smith v. United States, 337 U.S. 137, 150, 69 Sup. Cr. 1000, 1007 (1949). 
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incriminate him would seem to be a violation of the Fifth Amendment. 
But the court has said the rule of the Wilson and Davis cases" is, “the 
privilege which exists as to private papers cannot be maintained in relation 
to records required by law to be kept in order that there may be suitable 
information of transactions which are the appropriate subjects of govern- 
mental regulation, and the enforcement of restrictions validly established.” 
The Court felt that such papers have public aspects which have the effect 
of removing them from the usual rule of self-incrimination as applied to 
private papers.” 

Thus, it is apparent that a person may be compelled to be a witness 
against himself either in Illinois or in federal proceedings, despite the express 
language in the constitutions of both forbidding such compulsion, provided 
the witness is granted immunity from successful prosecution by the govern- 
ment compelling the answer. The answer compelled by either government 
may then be used against the witness by the other government, thereby 
defeating what seems to be the purpose of the self-incrimination clauses, to 
give the witness complete protection from prosecution for his involuntary 
statements. 

WituiaM B. PHILiips 


CONSTITUTIONAL LAW—Rearraignment After Disqualification of 
Juror Not Double Jeopardy. (United States) 


Three men, one of whom was the petitioner, fired shots into the home 
of the prosecuting witness. Mathews and Cook, two of the men, were in- 
dicted and convicted on a charge of assault with a deadly weapon. While 
their appeal was pending, the district attorney brought the petitioner to 
trial. Depending on the confessions and testimony of Mathews and Cook, 
the jury was impanelled and the trial proceeded. When the two assailants 
refused to testify on grounds of possible incrimination in their pending 
appeal, the trial judge, at request of the district attorney, created a mis- 
trial by disqualifying a juror and ordering a continuance at a later date. 
The petitioner was rearraigned after the appeal of his associates had been 
denied,' and their ensuing testimony was sufficient for petitioner’s convic- 
tion. The contention that petitioner was twice placed in jeopardy was denied 
by the Supreme Court of North Carolina? and by the Supreme Court of 
the United States on certiorari. Brock v. State of North Carolina, 344 US. 
424, 73 Sup. Ct. 349 (1953). 


Wilson v. United States, 221 U.S. 361, 31 Sup. Cr. 538 (1911); Davis v. United 
States, 328 U.S. 582, 66 Sup. Cr. 1256 (1946). 


* Shapiro v. United States, 335 U.S. 1, 32, 68 Sup. Ct. 1375, 1392 (1948). 


* State v. Mathews, 231 N.C. 617, 58 S.E.2d 625 (1950). 
* State v. Brock, 234 N.C. 390, 67 S.E.2d 282 (1951). 
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The concept of double jeopardy has been a traditional principle in 
American jurisprudence since its incorporation into the Federal Constitu- 
tion in 1791.2 The compelling reasons for its general acceptance may be 
traced to the indiscriminate abuses by the Stuart kings of the 17th century.* 
It was the manifest purpose of the colonists, when formulating and accept- 
ing the Bill of Rights, to limit the scope of governmental powers, to prevent 
this government from reenacting the measures and policies of a power- 
seeking royalty, and to provide against those very same abuses which were 
so instrumental in motivating the colonists to immigrate into the New 
World.® 

The first ten amendments generally apply as restrictions only on the 
federal government and merely as advisory limitations for state govern- 
ments. This is a well-recognized legal principle. Those rights and privileges 
which have been incorporated into the due process clauses of the Fourteenth 
Amendment are freedom of speech,’ freedom of the press,$ freedom of 
religion,® freedom of assembly,!® and the right to counsel in capital cases."! 
By the discretion and judgment of the Supreme Court, all other provisions 
in the Bill of Rights and all other recognized deprivations of personal and 
civil liberties may be included within the scope of the Fourteenth amend- 
ment if to do otherwise would “violate the very essence of a scheme of 
ordered liberty” and that to continue them “would violate a principle of 
justice so rooted in the traditions and conscience of our people as to be 
ranked as fundamental.” 12 

Thus, in the case at bar, we are confronted with the nature of the 
double jeopardy as practiced by the trial court in North Carolina. To what 
extent is it repugnant to the conscience of mankind and to what degree 
does it controvert the established concept of justice before the law? 1° 


*11 Am. Jur. 1095 (1937). 

*« |. in the reigns of the latter sovereigns of the Stuart family, a different rule 
prevailed, that a jury in such case might be discharged for the purpose of having evidence 
against him (accused) at a future date; and this power was exercised for the benefit of 
the crown alone: but it is a doctrine so abhorrent to every principle of safety and se- 
curity, that it ought not to receive the least countenance in the courts of this country.” 


State v. Garrigues, 2 N.C. 276, 278 (1795). 

°“The people of this country, however, having had experience under the British 
crown refused to accept the Constitution until assured of the adoption of amendments 
that would enumerate and preserve their liberties under a written constitution.” Allen 
v. State, 183 Wis. 323, 326, 197 N.W. 808, 809 (1924). 

° Palko v. Connecticut, 302 U.S. 319, 58 Sup. Ct. 149 (1937); Snyder v. Massachu- 
setts, 291 U.S. 97, 54 Sup. Cr. 330 (1934). 

* Herndon v. Lowry, 301 U.S. 242, 57 Sup. Ct. 732 (1937). 

* Grosjean v. American Press Co., 297 U.S. 233, 56 Sup. Ct. 444 (1936). 

® Hamilton v. Regents, 293 U.S. 245, 55 Sup. Cr. 197 (1934). 

* Hague v. CIO, 307 U.S. 496, 59 Sup. Cr. 954 (1939). 

* Powell v. State of Alabama, 287 U.S. 45, 53 Sup. Ct. 55 (1932). 

” Bute v. State of Illinois, 333 U.S. 640, 659, 68 Sup. Ct. 763, 773 (1948). 

* Palko v. Connecticut, 302 U.S. 319, 323, 58 Sup. Cr. 149, 151 (1937). 
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Double jeopardy is indeed a fundamentally recognized danger. This may 
be evidenced by the fact that all but five states have provisions in their con- 
stitutions which expressly prohibit double jeopardy,'* and of the five states 
without such express provision, each has a prohibition against double jeop- 
ardy as part of its common law.!® Needless to say, the petitioner was twice 
subjected to the danger of conviction. There were two legally sworn and 
legally impanelled juries; there were two trials; the second of which estab- 
lished guilt. However, though the English rule was formerly very strict 
about the invalidity of two trials, modern American jurists, in deference to 
the necessities of justice, have relaxed the principle and have sustained the 
legality of two trials when to do so would further the ends of justice.’® 

An accused may advance his claim of double jeopardy whenever he 
has been twice tried for the same offense.'? However, the right of a trial 
judge to discharge a jury and subsequently hold a new trial has been up- 
held on many grounds.'§ Among the justifications for such discharge are 
actual bias on the part of one or more of the jurors,!® obtaining jury positions 
by fraud or perjury,”° preformed judgment or opinion by a juror,” inability 
of a jury to reach a verdict within a reasonable time,”* and illness of one 
of the requisite parties to the suit.2* Notwithstanding these exceptions, 
which undoubtedly promote just ends, the general rule has been that dis- 
charge of a jury should be confined as much as possible to cases of urgent 
and absolute necessity, where by an act of God, or by some other unex- 
pected occurrence, the case cannot proceed without manifest injustice to 


™ State v. Brunn, 22 Wash.2d 120, 154 P.2d 826 (1945). 

* North Carolina lacks an express prohibition but affirms double jeopardy as a 
common law right in State v. Wiseman, 68 N.C. 194, 196 (1873), in which the court 
stated that in capital cases and other felonies, “the defendant when called for a second 
trial may avail himself of any error committed in the former trial by ordering a mistrial 
when the necessity for a mistrial did not exist;” State v. Bailey, 65 N.C. 426 (1871), 
wherein the court intimated that while mistrial should not be ordered except in cases 
of strong and urgent necessity, tampering with a jury might give rise to such necessity; 
State v. Garrigues, 2 N.C. 276 (1795). 

* Wade v. Hunter, 336 U.S. 684, 69 Sup. Ct. 834 (1949); United States v. Perez, 9 
Wheat. 579 (U.S. 1824). 

™ State v. Whitman, 93 Utah 557, 74 P.2d 696 (1938); see State v. Deso, 110 Vt. 1, 
1 A.2d 710 (1938), for minority holding. 

* Pratt v. United States, 102 F.2d 275 (D.C. Cir. 1939). 

* State v. Slorah, 118 Me. 203, 106 Atl. 768 (1919); United States v. Crum, 36 F.2d 
53 (S.D. N.Y. 1929). 

* State v. Duvall, 135 La. 710, 65 So. 904 (1914); Quinton v. State, 112 Neb. 684, 
200 N.W. 881 (1924). 

**Senderland v. United States, 19 F.2d 202 (8th Cir. 1927); People v. Sharp, 163 
Mich. 79, 127 N.W. 758 (1910). 

* State v. Hunter, 145 Neb. 798, 18 N.W.2d 203 (1945); State v. Ulmo, 19 Wash.2d 
663, 143 P.2d 862 (1944). 

State v. Miller, 331 Mo. 675, 56 S.W.2d 92 (1932); Jones v. State, 148 Tex. Cr. R. 
374, 187 S.W.2d 400 (1945). 
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the public or to the defendant himself.?* It is held, with few exceptions, 
that inability of the prosecution to proceed with the trial because of mat- 
ters affecting witnesses is not a circumstance of such urgent necessity as 
would justify the court in discharging the jury and postponing the trial. 

In the case at bar, we may assume that a juror was indiscriminately dis- 
charged so as to delay trial of petitioner until after the appeal of Mathews 
and Cook. It is likely that at the time of discharge, the prosecution was 
cognizant of the fact that though the same evidence was sufficient to con- 
vict Mathews and Cook, it was, nevertheless, insufficient to convict the 
petitioner. However, the district attorney brought the case with full and 
complete knowledge that his major witnesses were still pleading for their 
own exoneration. It seems logical to presume that the district attorney 
knew or should have known that the men would not incriminate the pe- 
titioner since to do so might cast a shadow of guilt over their own pend- 
ing appeal.?¢ 

Disregarding the guilt or innocence of the accused, the action of the 
trial court portends the creation of a highly questionable precedent. It is 
a precedent which can be employed by unprepared prosecutors to test the 
substantive weight of their evidence, and if the prospective result appears 
adverse, to effect a mistrial and continuance so that more evidence may be 
gathered. This legal construction is not necessarily limited to the state of 
North Carolina. The ramifications can be on a national scale, since the dis- 
charge of this jury was deemed to be “in furtherance of the ends of justice.” 
Thus any state or local prosecutor may utilize such a procedure regardless 
of the existence or non-existence of a state constitutional provision prohibit- 
ing double jeopardy. That this can become a tool of prosecutors for harrass- 
ing the innocent as well as the guilty is the undesirable but necessary con- 
clusion. It is a construction vesting wide latitude of discretion in the hands 
of a trial judge, a latitude which if not circumscribed could lead to abuse 
and resulting loss of prestige in the sacrosanct principles of American 
jurisprudence. 

The rationale for this decision may be similar to that appearing in 
United States v. Ragen.** The petitioner was subjected to two trials under 
circumstances which federal courts would clearly adjudge as double jeop- 


* Allen v. State, 52 Fla. 1, 41 So. 593 (1906); State v. Palmieri, 28 Ohio L. Abs. 398, 
46 N.E.2d 318 (1938). 

* Carnero v. United States, 48 F.2d 69 (9th Cir. 1931); People v. Warden, 202 N.Y. 
138, 95 N.E. 279 (1911). 

* Brock v. State of North Carolina, 344 U.S. 424, 431, 73 Sup. Ct. 349, 352 (1953) 
(dissenting opinion). 

77181 F.2d 1001 (7th Cir. 1950). 
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ardy.?8 Yet, the Court of Appeals upheld the ruling of the state,”® affirmed 
the validity of the second conviction and set forth the general policy which 
underlies federal review of state due process decisions. This policy sub- 
scribes to the promotion of unanimity between state and federal jurispru- 
dence and therefore great tolerance by the federal judiciary in reviewing 
the conduct of state tribunals.°° 

There should be little criticism advanced against such efforts. Never- 
theless, the interest in judicial unanimity and the interest in fundamental 
justice may, as in the case at bar, come into conflict. It is at this juncture 
that the courts and the bar must decide not only that which is proper for 
itself, but that which is befitting and in accordance with modern judicial 
liberalism. To resolve the conflict is no small problem. But it must be re- 
solved; and this is what the bar should bear in mind when and if similar 
litigation should once again arise. 

ALLAN I, MENDELSOHN 


CRIMINAL LAW —/mpeachment of Defendant by Proof of Former Con- 
viction in Federal Court Held Improper. (Illinois) 





Everett Kirkpatrick was convicted of burglary and larceny from a 
meat market. At the trial, the record of his former conviction under the 
Dyer Act! was admitted. Petitioner’s jury had been selected from the same 
panel that had been present when his accomplice had been convicted of a 
similar offense. Held: Reversed and remanded. Conviction under the Dyer 
Act is not an infamous crime under Illinois law, and therefore cannot be 
shown in impeachment. The requirement that the accused choose a jury 
from a panel of individuals who had been exposed to prejudice and bias was 
in violation of due process.? People v. Kirkpatrick, 413 Ill. 595, 110 N.E.2d 
519 (1953). 


* The petitioner was on trial for rape. The jury was impanelled, the trial proceeded, 
and the jury retired for deliberation. After only 45 minutes, the presiding judge sum- 
marily discharged the jury when they had “just about” reached a verdict. A private 
poll showed that 11 out of the 12 jurors favored acquittal and the twelfth was just about 
to acquiesce in the general opinion. The defendant was retried and convicted. 

* The claim of double jeopardy received perfunctory treatment by the Illinois 
court with the statement that “. . . a court of justice is invested with the authority to 
discharge a jury ... whenever, in the court’s opinion, there is a manifest necessity for 
such act or the ends of public justice would otherwise be defeated, and that such... 
is not subject to review in the absence of abuse of discretion.” People v. DeFrates, 395 
Ill. 439, 446, 70 N.E.2d 591, 594 (1946). 

State of Louisiana v. Resweber, 329 U.S. 459, 470, 67 Sup. Cr. 374, 379 (1947); 
Malinski v. People of New York, 324 U.S. 401, 438, 65 Sup. Ct. 781, 789 (1945). 

*US.C.A. §§ 10, 2313, which reads, “Whoever transports in interstate or foreign 
commerce a motor vehicle or aircraft knowing the same to have been stolen, shall be 
fined not more than $5000 or imprisoned not more than 5 years, or both.” 

* U.S. Const. AMEND. XIV, § 1, “. .. nor shall any state deprive any person of life, 
liberty, or property without due process of law.” 
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In Illinois, if a witness has been previously convicted of an infamous 
crime, this may be used by his opponent for purposes of impeachment.* 
The conviction of lesser crimes is not admissible, since this would not ma- 
terially affect the credibility of the witness’ testimony.* United States v. 
Block® contained the common law definition of infamous offenses: 


“The crime, to be infamous, must not only involve a falsehood of 
nature and purpose as to make it probable that the party commiting 
it is devoid of truth and insensible to the obligations of an oath, but 
the falsehood must also be calculated to injuriously affect the public 
administration of justice.” 


Thus, at common law, the nature of the crime rather than the punish- 
ment determined infamy. Today, however, the infamy of the crime is 
determined by the severity of its punishment; hence, a crime which is pun- 
ishable by incarceration in the state prison or penitentiary is held to be in- 
famous.® The situation in Illinois has been clarified by a statute designating 
those offenses deemed infamous.’ Illinois courts also have held that a mere 
indictment for an infamous crime is insufficient, there being a necessity 
for actual conviction.® 

At common law, and prior to adoption of the Illinois Criminal Code,® 
a defendant in a criminal prosecution was not permitted to take the stand 
to testify in his own behalf.!° The courts held that such parties were not 
competent witnesses. They did not become such until adoption of Section 
734 of the Criminal Code." 

Also, at common law, even those persons not parties to the action were 
disqualified from testifying if previously convicted of an infamous crime. 
Therefore, proof of such conviction was not offered to destroy credibility 
of the witness (as is the case today) but to render the witness absolutely 
incompetent to testify.!2 However, the Illinois Criminal Code now speci- 
fies that no party shall be disqualified as a witness for having been con- 
victed of any crime, but convictions of infamous crimes can be introduced 
for purposes affecting credibility. Regarding the method of impeachment, 


* People v. Decker, 310 Ill. 234, 141 N.E. 710 (1923). 

*Bartholomew v. People, 104 Ill. 601 (1882); People v. Parks, 321 Ill. 143, 151 N.E. 
563 (1926). 

54 Sawy. 211, 24 Fed. Cas. 1174 (1877), 24 A.L.R. 1003 (1923). 

°24 A.L.R. 1004 (1923). 

"Itt. Rev. Srat., c. 38, § 587 (1951). “Every person convicted of the crime of 
murder, rape, kidnapping . . . burglary, robbery, or larceny, if the punishment for said 
larceny is by imprisonment in the penitentiary, shall be deemed infamous.” 

® People v. Decker, supra, note 3. 

* Ii. Rev. Srat., c. 38 (1951). 

* People v. Halkens, 386 Ill. 167, 53 N.E.2d 923 (1944). 

"Iii. Rev. Srat., c. 38, § 734 (1951), adopted March 27, 1874, as amended June 30, 
1947. 

* People v. Halkens, supra, note 10; Jones Eviwence § 716 (3d ed. 1924). 
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the majority of jurisdictions in this country hold that a defendant’s testi- 
mony may be impeached upon cross-examination by proof of conviction 
of infamous crimes. Illinois departs from the majority by holding that 
impeachment can only be accomplished through introduction into evidence 
of the record of the previous conviction." 

In the principal case, the difficulty arose over the fact that under the 
federal law all felonies are deemed infamous, and conviction under the Dyer 
Act would constitute an infamous offense. The Illinois court wisely looked 
to the nature of the act rather than to its title, and found that the most 
nearly analogous crime under Illinois law is transporting stolen property, 
which is not labeled infamous by the J/linois Revised Statutes.14 The court 
concluded that since the nature of the act would not be infamous in an 
Illinois prosecution, the conviction thereof could not be introduced in 
impeachment of the defendant. 

Another difficulty arose over the fact that when petitioner’s accomplice 
was brought to trial in a former proceeding, the petitioner was forced to 
take the stand as a prosecution witness. In answer to a series of potentially 
damaging questions, he was forced to refuse to testify on grounds of self- 
incrimination. Members of the panel from which petitioner’s jury was 
selected were at the prior trial and had heard the petitioner repeatedly 
claim this privilege. The upper court, resolving all doubtful issues in favor 
of the petitioner, held that a fair and impartial jury could not have been 
selected from a panel of jurors which had been exposed to these same issues 
in a preceding trial.!® 

The Supreme Court’s disposition of this case illustrates the jealous pro- 
tection of civil rights afforded the criminally accused in Illinois. By for- 
bidding impeachment through cross-examination, accused persons can take 
the witness stand confident that they will not be forced to make admissions 
of former convictions. Such admissions often prove far more damaging 
from a psychological than from an evidentiary viewpoint. 


Ronap S. MILLER 


CRIMINAL PROCEDURE—Review by Post-Conviction Hearings. 
(Illinois) 


The three petitioners were incarcerated in an Illinois penitentiary fol- 
lowing convictions for individual felonies. Pursuant to the Illinois Post- 


* People v. Halkens, supra note 10. The court indulges in a lengthy discussion upon 
the effects of permitting impeachment of witness testimony upon crossexamination. 
Where a defendant takes the stand, the court points out that it will prejudice him with 
the jury if defendant is forced to testify as to his previous convictions. 

“Thi. Rev. Stat., c. 38 § 587 (1951). 

* The court cited People v. Cravens, 375 Ill. 495, 31 N.E.2d 938 (1941), in support 
of this holding. 
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Conviction Act} each prisoner filed a petition contending that the proceed- 
ings which resulted in his conviction constituted a violation of his state and 
federal constitutional rights.2 The state’s attorney moved to dismiss two 
of the petitions because the issues raised by the post-conviction hearing had 
been previously adjudicated on unsuccessful writ of habeas corpus and 
coram nobis. He moved to dismiss the third petition for failure to attach 
affidavits and documents as required by the Act. The trial court dismissed 
all three petitions without a hearing on the facts and without opinion. 
On writ of error to the Illinois Supreme Court, held: Reversed and re- 
manded for further proceedings. Pleadings of paupers shall receive a lib- 
eral construction and where the petition on its face shows sufficient allega- 
tions of denial of constitutional rights, then an answer from the people 
and a hearing on the merits is required. The proceeding cannot be fore- 
closed by a mechanical application of the doctrine of res judicata. People v. 
Evans, 412 Ill. 616, 107 N.E.2d 839 (1952); People v. Manning, 412 Ill. 519, 
107 N.E.2d 857 (1952); People v. Reeves, 412 Ill. 555, 107 N.E.2d 862 
(1952). 

Within the last three decades the due process requirements in state 
criminal litigation have been greatly expanded by the United States Supreme 
Court.’ The inevitable result has been an increase of post-trial proceedings 
charging a violation of constitutional rights. Federal relief is postponed on 
the comity principle that the state courts have adequate post-trial remedies 
and should be given the first opportunity to vindicate the constitutional 
right asserted.* 

In Illinois, prior to the Post-Conviction Hearing Act, three possible 
remedies were available to persons asserting a denial of due process. Writ 
of error was confined to the common law portion of the trial court’s record 
and did not reflect the constitutional questions which the petitioner desired 


*Ity. Rev. Stat., c. 38, §§ 826-832 (1951). 

* Petitioner Evans alleged police threats of brutality in extortion of confession and 
statements by the state’s attorney to the effect that no penalty would be imposed if he 
pleaded guilty. Petitioner Manning alleged denial of due process in that the court which 
sentenced him was without jurisdiction. Petitioner Reeves alleged denial of competent 
counsel. 

*Brown v. Mississippi, 297 U.S. 278, 56 Sup. Ct. 461 (1936) (use of coerced con- 
fessions a violation of due process); Mooney v. Hohahan, 294 U.S. 103, 62 Sup. Ct. 476 
(1935) (denial of constitutional rights where prosecution knowingly uses perjured testi- 
mony); Powell v. Alabama, 287 U.S. 45, 53 Sup. Ct. 55 (1932) (denial of adequate 
counsel). 

See Note, Supervision of State Criminal Procedure by United States Supreme 
Court, [1950] Law Forum 240; Boskey and Pickering, Federal Restriction on State 
Criminal Procedure, 13 U. or Cut. L. Rev. 266 (1946). 

“28 U.S.C. § 2254 (Supp. III, 1950) codified Ex parte Hawke, 321 U.S. 114, 64 Sup. 
Ct. 448 (1944) (state procedural remedies must be exhausted before federal courts will 
intervene). 
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to raise.’ Since the prisoner’s claims were usually known and partly liti- 
gated at his trial, coram nobis was inapplicable, its use being restricted to 
the raising of new questions of fact. The remaining remedy, habeas corpus, 
has historically served only to challenge the jurisdiction of the court over 
person and subject matter.” In answer to the Supreme Court of the United 
States the Illinois court indicated that habeas corpus was the proper post- 
conviction remedy, for its scope had been expanded.® But since there was 
no appellate review of the writ and the Supreme Court would not hear 
evidence on a habeas corpus proceeding, there was no way to enforce the 
expanded concept of habeas corpus. In a series of cases ® the Supreme Court 
of the United States expressed vehement dissatisfaction with, “the Illinois 
merry-go-round of habeas corpus, coram nobis, and writ of error,”!® and 
indicated in Young v. Ragen that unless Illinois took steps to provide an 
adequate procedure the federal courts would be opened to prisoners without 
an exhaustion of state remedies. 

Passage of the Post-Conviction Hearing Act !* quickly followed the 
Young decision. Still, Illinois was slow to learn that the Supreme Court 
wanted the states to give the petitioner a chance to have his constitutional 
claims heard, and the reasons clearly and concisely set out if relief was 
denied.'* Not until a remand from the Supreme Court of the United 
States 14 did the Illinois court in People v. Jennings ™ reluctantly hold that 


*Intt. Rev. Srat., c. 38, §§ 769-780% (1951); People v. Loftus, 400 Ill. 432, 81 
N.E.2d 495 (1948). The common law record includes the indictment, perfunctory entry 
of trial pleas by the clerk and judgment. The stenographic transcript of arraignment was 
subsequently added to avoid due process claims based on denial of counsel, and to show 
a warning by the court to the accused as to the consequences of his guilty plea. Iti. 
Rev. Srar., c. 110, § 259 a (1951). 

°TIuv. Rev. Srat., c. 110, § 196 (1952). People v. Touhy, 397 Ill. 19, 72 N.E.2d 827 
(1947); People v. Drysh, 311 Ill. 342, 143 N.E. 100 (1924). 

"Inv. Rev. Srat., c. 65, §§ 1-36 (1951). People v. Nierstheimer, 395 Ill. 572, 71 N.E.2d. 
343 (1947); People v. Bradley, 391 Ill. 169, 62 N.E.2d 788 (1945). 

§ People v. Loftus, 400 Ill. 432, 81 N.E.2d 495 (1948). 

*Jenner, The Illinois Post-Conviction Hearing Act, 9 F.R.D. 347 (1948) (Survey 
of inadequate Illinois remedies and need for post-conviction act). 

* Marino v. Ragen, 332 U.S. 561, 570, 68 Sup. Ct. 240, 245 (1947) (concurring 
opinion). 

™ 337 US. 235, 69 Sup. Cr. 1013 (1949). 

*In holding the Act constitutional the court declared it, “provides for a new 
proceeding to afford an inquiry into the constitutional integrity of the proceedings in 
which judgment was entered.” People v. Dale, 406 Ill. 238, 245, 92 N.E.2d 761, 765 
(1950). 

* Chief Justice Vinson, before the 1948 Annual Meeting of the American Bar Asso- 
ciation, gave a clear indication of what the Supreme Court wanted when he said, “the 
state should require that the judge who hears the application shall set out clearly and 
unambiguously the reason for denial of relief, if the prisoner is found to be lawfully im- 
prisoned.” 9 F.R.D. 362 (1948). 

* People v. Jennings, 342 U.S. 104, 72 Sup. Ct. 123 (1951). 

411 Ill. 21, 102 N.E.2d 824 (1952). 
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the trial court determinations were not res judicata as to constitutional in- 
fringements alleged in the post-conviction hearings. 

In the principal cases,!® the court extends the doctrine of the Jennings 
case to cover not only direct review, but collateral review as well. For even 
though habeas corpus and coram nobis proceedings may have considered 
the constitutional issue, that determination is not res judicata in a subsequent 
post-conviction hearing. The court seems to be of the opinon that the 
procedure for post-conviction hearing laid down in the Jennings decision 
encompasses the instant cases, for it reiterates: “... (R)es judicata cannot 
be mechanically applied to foreclose an inquiry which probes beneath the 
mere fact of adjudication to determine whether or not in the process of 
adjudication there has been any infringement of the constitutional rights 
of the petitioner.” 17 Although there was some doubt whether the previous 
proceedings contained all the issues of the post-conviction hearing, the 
court’s language would indicate that the result would have been the same 
even though the issues raised were similar. The court, however, does men- 
tion that “due weight” may be given former adjudication insofar as rele- 
vant. 

Where the absence of affidavits can be adequately explained, they are 
not essential in order to entitle the petitioner to a hearing according to 
People v. Reeves.18 What constitutes an adequate explanation is uncertain, 
but the court’s language indicates that the absence is excused if the pe- 
titioner’s sworn statement alleging violation of constitutional rights is sub- 
stantially borne out by the record. This would mean that the absence of 
affidavits is permissible if the petitioner’s allegations are in accord with 
any inconsistencies which appear on the face of the record. Since insanity 
of the petitioner was an issue in the Reeves case, the court was perhaps more 
liberal in the consideration of the petition. 

The difficulty resulting from the administration of the Act revolves 
around the question of what is required by the trial court when a post- 
conviction petition is filed. The Act concerns review only when there 
has been an alleged invasion of constitutional rights. The instant cases 
clearly indicate that the doctrine of res judicata cannot be invoked to fore- 
close constitutional claims. A previous post-conviction hearing is the only 
exception. The Reeves case permits a hearing without affidavits under certain 
circumstances. There is no concrete rule as to when the court should grant 
a hearing on the merits. An interpretation of the cases leads to the con- 
clusion that a hearing should be granted if the facts in the petition, assumed 
to be true, constitute a denial of constitutional rights. But if the allegations 
taken as true fail to show a violation of due process, then a hearing will be 


** People v. Evans, 412 Ill. 616, 107 N.E.2d 839 (1952); People v. Manning, 412 III. 
519, 107 N.E.2d 857 (1952). 


* People v. Manning, supra note 16 at 522, 107 N.E.2d at 857. 
412 Ill. 555, 107 N.E.2d 861 (1952). 
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denied.!® When the issue is in doubt the hearing should be granted for the 
court maintains that the pleadings of paupers should receive a liberal con- 
struction. 

When a hearing is granted, the truth of the petitioner’s assertions of 
indigence must be investigated in order to determine whether his claim has 
been waived. Then the court must take evidence and make a finding as to 
the truth of the petitioner’s claims. At this point, a consideration of prior 
adjudication would seem proper, for an orderly inquiry could be made into 
the extent to which the issues have been adjudicated. 

The wisdom of the Act has been challenged because of the time burden 
placed on already over-loaded court dockets. Also, the Act has been criti- 
cized for affording criminals an opportunity to caluminate all who were 
concerned with their conviction. Undoubtedly many baseless hearings take 
place, but a few injustices corrected are enough to sanction the use of this 
procedure. For a court which can dispose of twenty felony cases in fifteen 
minutes certainly needs some check if the requirements of justice are to 
be satisfied.2® A repeal of the Act would be as undemocratic as it would be 
unrealistic. Not only would the repeal be inconsistent with our traditional 
concern for individual rights, but it would revive the Illinois judicial “mess” 
which the Supreme Court of the United States castigated in Marino v. 
Ragen.*! Delayed justice is a factor which the judicial system should strive 
to overcome. 

An amendment, however, might ameliorate the administration of the 
Act. Since two principal decisions indicate that collateral review of a con- 
stitutional issue is not res judicata as to a post-conviction petition, then 
foresight would suggest that post-conviction hearings should be made the 
exclusive remedy to correct violations of constitutional rights. One effi- 
ciently and liberally administered remedy will obtain justice for those with 
meritous claims and stop a continued presentation of unfounded claims. 


DonaLp G. ADAMS 


INSURANCE—Special Performance of Agreement to Appraise. (Ohio) 


Plaintiff was insured with four defendant companies against fire—all 
four policies contained a standard appraisal clause for determination of loss 
in case of disagreement.! Briefly, the clause provided that in case of dis- 


* People v. Bernatowicz, 413 Ill. 181, 108 N.E.2d 479 (1952). 

* Dash, Cracks in the Foundation of Justice, 46 Iu. L. Rev. 385, 389 (1951). 

** Note 10, supra. 

*Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 2 (1953). 
The salient part of this provision for purposes of this case is as follows: “The appraisers 
shall first select a competent and disinterested umpire; and failing for fifteen days to 
agree upon such umpire, then, on request of the insured or this company, such umpire 
shall be selected by a judge of a court of record in the state in which the property cov- 
ered is located.” 
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agreement both the insured and insurer should appoint an appraiser on the 
demand of either. These appraisers were then to appoint an umpire and 
submit differences to him. His agreement with either appraiser was to be 
conclusive as to the amount of loss. The agreement also provided that if 
the appraisers could not agree on an umpire, then on the request of either 
the insured or the insurer, a competent court should appoint such umpire. 
The plaintiff's premises were damaged by fire, and the parties being unable 
to agree, the plaintiff demanded an appraisal of the insurers and selected his 
appraiser. The defendant companies when asked what appraiser they had 
selected replied “. . . that they had selected none and would take no such 
action.” ? Plaintiff then filed a motion in the probate court requesting that 
the court appoint an umpire.’ The court granted this motion and duly ap- 
pointed an umpire; this umpire and plaintiffs appraiser fixed the amount of 
the loss. The defendant companies took exception to this procedure, and 
on appeal it was, held: Affirmed. The appraisal clause is binding on both 
parties, can be revoked by neither, and the insured is entitled to appraisal 
even if the insurer refuses to participate. Saba v. Homeland Ins. Co. of 
America, 159 Ohio St. 237, 112 N.E.2d 1 (1953). 

A standard appraisal clause such as the one in the instant case is, with- 
out question, valid. The general purpose of such appraisal clauses is “. . . to 
afford a simple, speedy, inexpensive and fair method of determining the 
loss or damage.” > It should be noted that there is a theoretical difference 
between appraisal and arbitration, though “the terms . . . are sometimes 
used interchangeably and frequently without any clear difference in mean- 
ing.” ° Broadly conceived, arbitration is of a judicial character and is aimed 
at the settlement of general questions of fact, while appraisal, on the other 
hand, is of a narrower scope and is limited ordinarily to the single question 
of determination of value.? 

The principal case presents a plain departure from rules and reasoning 


* Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 2 (1953). 

*It should be noted that the plaintiff waited fifteen days after the defendants’ re- 
fusal to appoint an appraiser. The appraisal provision stipulated a delay of fifteen days 
after the appraiser had disagreed on an umpire before applying to the court. 

“There is no Illinois holding expressly to this effect, but the Illinois cases have never 
questioned its validity. Examine also the following and cases there cited: Hamilton v. 
Liverpool &c. Inc. Co., 136 U.S. 242, 10 Sup. Ct. 945 (1800); Ex Parte Birmingham Fire 
Ins. Co., 233 Ala. 370, 172 So. 99 (1937); General Exchange Ins. Corporation v. Harmen, 
288 Ky. 624, 157 S.W.2d 126 (1941). 

°Fire Ass'n of Philadelphia v. Ballard, 122 S.W.2d 532, 534 (Ct. of Civil Apps. of 
Texas, 1938). To the same effect: Kavli v. Eagle Star Ins. Co., 206 Minn. 260, 288 N.W. 
723 (1939). 

*Sebree v. Board of Education, 254 Ill. 438, 446, 98 N.E. 931, 935 (1912). 

*Sebree v. Board of Education, supra, note 6; Pennsylvania Lumbermen M.F. Ins. 
Co. v. Barfield, 138 F.2d 365 (Sth Cir. 1943); Pacific Nat. Fire Ins. Co. v. Beavers, 87 Ga. 
App. 294, 73 S.E.2d 765 (1952); Hawkinson Tread Tire S, v. Indiana Lumbermens M.I. 
Co., 362 Mo. 823, 245 S.W.2d 24 (1951). 
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developed in other jurisdictions including Illinois. The general rule, and 
until the instant case the unanimous rule, had assigned only one result to 
the failure of appraisal by the fault of the insurer. When the failure of 
appraisal was found to be the fault of the insurer, it was held that the insurer 
waived compliance with the appraisal provision by the insured, and that the 
insured could bring immediate suit on the policy.’ This also seemingly had 
been the rule in Ohio.® It should be noted at this point that there does not 
seem to be any case which squares completely with the facts of the principal 
case—that is, a case in which there was a blunt, affirmative refusal. Yet, there 
are numerous cases in which the insurer’s action had that proximate result. 
For example, Illinois has applied the rule of waiver by the insurer where the 
insurer simply failed to reply to a demand for appraisal made on a general 
agent of the company.!® Other cases demonstrate that however the insurer 
impedes appraisal the same result will follow.'! Any attempt to distinguish 
the instant case on its facts would seem difficult. 

Another observation should be made. The court in the principal case 
has given what amounts to specific performance of the appraisal provision. 
Again, the unanimous American view is that agreements to arbitrate or 
appraise are not specifically enforceable,!* though there is some indication 


® Throughout this discussion citations are generally limited to Illinois cases both 
because they are demonstrative of the general view and because little would be served 
by simply piling up authority. Two Illinois cases are: Niagara Fire Ins. Co. v. Bishop, 
154 Ill. 9, 39 N.E. 1102 (1894); Phenix Ins, Co. v. Stocks, 149 Ill. 319, 36 N.E. 408 (1893). 
Examine also, for example, Ex Parte Birmingham Fire Ins. Co., 233 Ala. 370, 172 So. 99 
(1937), and Kavli v. Eagle Star Ins. Co., 206 Minn. 360, 288 N.W. 723 (1939). For a com- 
prehensive list of other cases in the United States construing the insurer’s action as 
waiver examine: 3 A.L.R.2d 409 (1949). 

®See Madison v. Caledonian-American Ins. Co., 43 N.E.2d 245 (Ohio App. 1940) 
which announces the doctrine. 

Milwaukee Mechanics Ins. Co. v. Schallman, 188 Ill. 213, 59 N.E. 12 (1900). 

Examine, for example, Mechanics’ Ins. Co. v. Hodge, 149 Ill. 298, 37 N.E., 51 
(1894), where insurer attempted to have different items of loss submitted to different 
sets of appraisers; Phenix Insurance Co. v. Stocks, 149 Ill. 319, 36 N.E. 408 (1893), where 
insurer objected to proofs, denied loss as an honest one, and declared it would give 
nothing not required by a strict construction, and made no mention of appraisal; Slepski 
v. German Fire Insurance Co., 141 Ill. App. 614 (1st Dist. 1908), where insurer’s ap- 
praiser conducted himself as agent of insurer; and Germania Fire Insurance Co. v. 
Frazier, 22 Ill. App. 327 (2nd Dist. 1886), where insurer denied liability. 

* Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 44 Sup. Ct. 274 (1924); Sim- 
mons Co. v. Crew, 84 F.2d 82 (4th Cir., 1936); Janalene, Inc. v. Burnett, 220 Ind. 253, 
41 N.E.2d 942 (1942); Maas Bros. v. Weitzman, 288 Mich. 625, 286 N.W. 104 (1939); 
In re Feuer Transp., 295 N.Y. 87, 65 N.E.2d 178 (1946); Goerke Kirch Co. v. George 
Kirch Holding Co., 188 N.J.Eq. 1, 176 Atl. 902 (1935). It should be noted that there 
are no Illinois holdings to this effect, though Illinois has held it will give specific per- 
formance of an award once it is made. Ballance v. Underhill, 4 Ill. 453 (1842). This case 
is seemingly in accord with the general view as laid down in the cases from other juris- 
dictions, supra, that though specific performance may be granted if the contract for 
arbitration or appraisal is executed, it cannot be granted if the contract is still execu- 
tory. The contract in the instant case was, of course, still executory. 
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that the injured party may have damages for the breach of the agreement.’* 
The majority of the Ohio court never refers to this question of specific 
performance. It appears that the Ohio court has also departed from this 
well-settled rule. 

The explanation for this rather extraordinary result is not clear. Be- 
yond citing one authority,!* the majority relies neither on clear principle 
nor reasoning. Indeed, the theory of the decision is somewhat a mystery. 

The majority first concludes that “. . . the appraisers must be selected 
when demanded by the insured or by the insurer.” A plain reading: of 
the provision demonstrates that this is true; 1° why the insurance companies 
argued otherwise is difficult to understand. In any case, the fact that both 
insured and insurer can demand appraisal reveals nothing about the result of 
failure to respond to such demand. 

The majority next concludes that “. . . the provisions ... (are) applic- 
able to both the insured and the insurer.” 17 Though this is true, it has little 
significance since the provision does not in any way provide for failure to 


respond to demand. 
Continuing, the majority feels that since the insured paid a premium 
for his policy, and the appraisal clause was part of that policy, he ought to 


Red Cross Line v. Atlantic Fruit Co., 264 U.S. 109, 44 Sup. Ct. 274 (1924), and 
cases there cited. 

“That one authority is 45 C.J.S. § 1110 (1946). The annotation of the statement 
there that the insured ought to have his appraisal in any case first cites three cases all 
dealing with Minnesota law. Orient Ins. Co. v. Skellet Co., 28 F.2d 968 (8th Cir. 1928), 
Itasca Paper Co. v. Niagara Fire Ins. Co., 175 Minn. 73, 220 N.W. 425 (1928), and 
Abramowitz v. Continental Ins. Co., 170 Minn. 215, 212 N.W. 449 (1927). These three 
cases all apply a Minnesota statute which expressly allows enforcement of the agreement 
in a fact situation such as the one in the instant case. The supplement to 45 C.J.S. § 
1110 (1953) also cites one other case, Fitzgerald v. Continental Ins. Co., 90 N.Y.S.2d 430, 
275 App. Div. 1005 (1949), which applies a New York Statute which expressly allows 
enforcement of such agreements for appraisal. The court in the New York case, supra, 
points out that before the statute the “. . . only effect of the insurer’s refusal was its sub- 
jection to an action.” Fitzgerald v. Continental Ins. Co., 90 N.Y.S.2d 430, 432, 275 App. 
Div. 1005 (1949). It should also be noted that Ohio does have an “arbitration” statute: 
Outro Gen. Cope, § 12148-1 et seq. (1931). The court in the instant case says that their 
view of the enforcement of the appraisal clause “. . . is consistent with the legislative 
policy of this state...” as set out in the above statute. Saba v. Homeland Ins. Co. of 
America, 159 Ohio St. 237, 112 N.E.2d 1, 3 (1953). As pointed out by Judge Hart, dis- 
senting, “Even if the arbitration statute is invoked as to the basis for the action, the court 
in this case failed to proceed in accordance therewith.” Saba v. Homeland Ins. Co. of 
America, 159 Ohio St. 237, 112 N.E.2d 1, 8 (1953). Compliance with the statute would 
have required, among other things, the appointment of an arbitrator for the insurer in 
this case. Note that Illinois also has an arbitration statute similar to the Ohio statute, 
supra. Itt. Rev. Srat., c. 10 (1919). For a general discussion examine: RESTATEMENT, 
Contracts, Itt. ANNor. § 550 (1936). 

* Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 3 (1953). 


** The provision reads in part: “In case the insured and this company shall fail to 
agree as to the actual cash value or the amount of loss, then, on the written demand of 
either, (emphasis supplied) each shall select a competent ... appraiser . . .” Saba v. 
Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 2 (1953). 


“Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 3 (1953). 
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have his appraisal. That is, the court deems appraisal a “valuable right” for 
the insured. But the fact that the insured, as always, paid consideration for 
his policy would hardly seem at this late date justification for departure 
from two settled rules of law. 

The heart of the opinion seems to be contained in the following excerpt 
from the majority opinion: 


“.. . failure and refusal of the defendants (insurers) to select an ap- 
praiser as required by the provisions of the policies constituted a failure 
to agree on an umpire just as effectively as if they had selected an ap- 
praiser and instructed him not to agree on an umpire.” 18 


Assuming this is theoretically true, the instrument the parties signed pro- 
vides by a plain reading only for the case where the appraiser of both the 
insured and the insurer disagree. As the facts demonstrate, the insurer did 
not disagree as to the selection of an umpire within the meaning of the 
clause for he had never appointed an appraiser and refused to do so. As 
the dissent points out, the adoption of the majority view literally allows the 
insured to “. . . rewrite the contracts.” 1® And further, does such reasoning 
justify what would appear to be a wholly uncontemplated and possibly 
inequitable result? As has been pointed out, in the instant case the insured’s 
appraiser and the court appointed umpire worked out the loss together. 
No matter how fair the umpire, this allows him access to only one point 
of view. The terms of the clause obviously were designed to guarantee that 
the umpire would be exposed to both views of the matter. Needless to say, 
the result cannot be said to be wholly fair from the point of view of the 
insurer. 

A further objection is that the decision of the Ohio court here creates 
many new questions. The opinion of the majority does not delineate the 
extent of the rule they lay down. Unless the decision in the instant case is 
so broad as to cover every instance where appraisal fails by the fault of 
the insurer, the principal case will evoke much litigation in an area already 
extensively litigated on the ground of waiver. This is a rather unhappy result 
in view of the fact that “the whole purpose of appraisal is to escape the 
delay and cost and technicality of court procedure.” ?° It should be noted 
that there is some language in the principal case which indicates the rule 
laid down is broad enough, at least, to cover other situations.*! At any rate, 


8 Ibid. 

Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 7 (1953). 

Pennsylvania Lumbermens MF. Ins. Co. v. Barfield, 138 F.2d 365, 366 (5th Cir., 
1943). 

* This is indicated, for example, when the majority says that appraisal “. . . is a 
valuable right which he (the insured) should not be denied.” Saba v. Homeland Ins. 
Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 3 (1953). The language suggests very 
much that the court means that the insured ought to have his appraisal in any case. 
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the decision must leave insurers somewhat uncertain as to their rights and 
obligations on thousands of existing policies. 

There were two dissents. Both pointed out graphically that the ma- 
jority was making an unorthodox departure from settled law.?? The longer 
of the two dissents by Judge Hart is especially scholarly and gives a 
thorough review of the cases and the law. For that reason, it has been 
deemed unnecessary in writing this comment to reiterate the same material 
and authority to any great extent. 

The result of the instant case does not appear justifiable either on the 
basis of settled law or sound reasoning. Perhaps, however, as the majority 
said: 

“Many decisions are cited in the briefs for the purpose of assisting in 

the interpretation of these appraisal provisions. However, it is not 
necessary to interpret language that is simple and unambiguous.” *4 


LLoyp HEROLD 


TORTS—Damages for Prenatal Injuries Held Recoverable Under the 
Wrongful Death Statute. (Illinois) 


The plaintiff, as administratrix, brought an action under the Wrongful 
Death Statute ! to recover for injuries to an infant ev ventre sa mere. The 
complaint alleged that the defendant through negligent operation of his 
automobile collided with the vehicle driven by the deceased infant’s mother. 
The unborn infant, allegedly viable and capable of independent and sepa- 
rate existence at the time of the accident, suffered numerous injuries and 
death resulted soon after the child’s birth. The appellate court held ? that 


* Judge Matthias’s opinion is shorter but is explicit as to the general rule of waiver. 
Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 4 (1953). Judge 
Hart’s dissent is longer and much more technical and authoritative but arrives at the 
same result. Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 5 
(1953). 

*° See footnote 22, supra. 

** Saba v. Homeland Ins. Co. of America, 159 Ohio St. 237, 112 N.E.2d 1, 3 (1953). 

‘Iti. Rev. Stat., c. 70, § 1 (1953). “Whenever the death of a person shall be caused 
by wrongful act, neglect or default, and the act, neglect or default is such as would, if 
death had not ensued, have entitled the party injured to maintain an action and recover 
damages in respect thereof, then and in every such case the person who .. . would have 
been liable if death had not ensued, shall be liable to an action for damages, notwith- 
standing the death of the person injured... .” In an action for the death of an unborn 
child, two questions arise: (1) is a viable unborn child a “party” and “person” within the 
meaning of those words as used in the statute, and, (2) does an unborn viable child have 
a cause of action for injuries if death does not ensue. 

? 348 Ill. App. 37, 107 N.E.2d 868 (2d Dist. 1952). 
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the law as promulgated in the case of Allaire v. St. Luke’s Hospital * stands 
as decisive of the question; that is, an unborn child is but a part of the 
mother and no action may be maintained for injuries occasioned prior to 
birth. On appeal, held: Reversed and remanded. An action lies for injuries 
negligently inflicted upon an unborn child, viable and capable of separate 
and independent existence. When the child is born and then dies as a result 
of such negligently inflicted prenatal injuries, a wrongful death action may 
be maintained by the personal representative. Amann v. Faidy, 415 Ill. 422, 
114 N.E.2d 412 (1953). 

In the pioneer case in this country dealing with the right to recover for 
prenatal injuries,* Justice Holmes declared that the unborn child is merely 
a part of the mother, any injury to it is an injury to the mother only, and 
no action lies in favor of the child. For a great number of years this decision 
was considered conclusive whenever a case of prenatal injury arose, but 
recently there has been a judicial movement toward re-examination of this 
question. And although the numerical weight is still against the allowance 
of the action,® there is substantial recent authority to the contrary.® 

Medical science has progressed far since the first announcement of the 
premise that an unborn child is but part of its mother. It is now common 
knowledge that a viable unborn child carries on all of the vital functions 


* 184 Ill. 359, 56 N.E. 638 (1900). The mother while in the hospital awaiting birth 
of the child was severely injured in an elevator accident. The child was born severely 
injured, paralyzed and crippled for life. An action was brought on behalf of the child 
to recover for prenatal injuries. The court in denying recovery said: “. . . that a child 
before birth is in fact, a part of the mother and is only severed from her at birth, can- 
not, we think, be successfully disputed. The doctrine that an unborn child may be 
regarded as in esse for some purposes, when for its benefit, is a mere legal fiction, 
which... . has not been indulged in by the courts of common law to the extent of allow- 
ing an action by an infant for injuries occasioned before its birth. . . . We are of the 
opinion that the action will not lie.” 


*Deitrich v. The Inhabitants of Northampton, 138 Mass. 14 (1884). 


5 An extensive list of cases denying a right of action for prenatal injuries is set out 

in the principal case, Amann v. Faidy, 415 Ill. 422, 426, 427, 114 N.E.2d 412, 415 (1953). 

The rule as set out in the RESTATEMENT, Torts § 869 (1939) is: “A person who negli- 
gently causes harm to an unborn child is not liable to such child for the harm.” The 
RESTATEMENT employs a caveat upon the question whether there is liability to a child 
hurt while unborn by a person who intentionally or recklessly and without excuse harms 
the mother or the child. It is interesting to note that in the supplement to the RestaTE- 
MENT, which was published in 1948, there was no change made in this rule. 

See also Prosser, Torts 188 (1941); Weiseger, Tort Liability of Minors and In- 
competents [1951] Law Forum 227, 240. 

*Bonbrest v. Kotz, 65 F. Supp. 138 (1946); Damasiewicz v. Gorsuch, 79 A.2d 550 
(Md. 1951); Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838 (1949), (this case, 
brought under a wrongful death statute, is similar in facts to the case at hand); Woods 
v. Lancet, 303 N.Y. 349, 102 N.E.2d 691 (1951), overruling the well-known case of 
Drobner v. Peters, 232 N.Y. 220, 133 N.E. 567 (1921); Williams v. Marion Rapid Tran- 
sit, Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949); Jasinsky v. Potts, 153 Ohio St. 529, 
92 N.E.2d 809 (1950); Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678 (1939), (this 
case, however, was based on a statute giving cause of action); Montreal Tramways v. 
LeVeille, 4 Dom. L. R. 337 (1933). 
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of life independently of the mother whose body contains it and it will con- 
tinue to live and develop into a normal adult if taken from the female body.’ 
In allowing recovery for prenatal injury, the Supreme Court of Ohio re- 
cently stated, without dissent, that to hold a viable unborn child is not an 
individual person but a part of the mother until birth is to repeat a “.. . 
timeworn fiction not founded upon fact and within common knowledge 
untrue and unjustified.” Other decisions,® likewise indicative of a more 
realistic view of the problem, have rejected Justice Holmes’s opinion and 
have held that the viable unborn child capable of independent existence 
should be regarded as a separate entity. Many of these decisions have found 
strength in the vigorous and farsighted dissenting opinion of Justice Boggs 
in the case of Allaire v. St. Luke’s Hospital.” As early as 1900, Justice Boggs 
was of the conviction that if a child while in its mother’s womb: ™ 


“c 


. . reaches that prenatal age of viability when the destruction of the 
life of the mother does not necessarily end its existence also, and when, if 
separated prematurely and by artificial means from the mother, it would 
be so far a matured human being as that it would live and grow .. . 
it is but to deny a palpable fact to argue there is but one life and that 
the life of the mother. . . . If at that period a child so advanced is injured 
in its limbs . . . and is born into the living world suffering from the 
effects of the injury, is it not sacrificing truth to a mere theoretical ab- 
straction to say the injury was not to the child but wholly to the 
mother?” 


It was strongly urged in the principal case that an unborn child has no 
separate being apart from its mother. The Court, however, unpersuaded 
by the argument, gave recognition to medically proven principles and held 
that a viable unborn child is not merely a part of its mother, but a separate 
and independent being, thus expressly overruling’ the earlier decision of 
Allaire v. St. Luke’s Hospital.'? 

Although the majority of opinions denying recovery have done so on 
the principle of assumed identity of mother and unborn child, no system 
of law regards the child in the mother’s womb as a complete nonentity for 
all purposes.!3 In many instances and especially in the law of property, the 
child en ventre sa mere is recognized as a person for purposes which are for 


* May Parents Maintain an Action for the Wrongful Death of an Unborn Child 
in Missouri? 15 Mo. L. Rev. 211 (1950). 


* Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 129, 87 N.E.2d 334, 
340 (1949). 


® See note 6, supra. 

184 Ill. 359, 56 N.E. 638 (1900). 

" Id, at 370, 56 N.E. at 641. 

* Supra note 10. 

*® Comment, 24 TuLane L. Rev. 435 (1950). 
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its benefit.!* If courts are to recognize the unborn child as a person in order 
to protect its property interests, then it seems they should also recognize the 
unborn child as an independent being in order to protect its most important 
interest—the right to be free from bodily harm. It has not been entirely 
logic and reason which have caused the majority of jurisdictions to deny 
any cause of action for prenatal injury on the basis of Holmes’s decision. 
Justice Brogan said rather it has been a “. . . rule of convenience.” 1° 

Undoubtedly the major reason underlying the denial of a right of 
action in the majority of jurisdictions is the inherent difficulty in the proof 
of causation and the possibility of a deluge of fictitious claims upon the 
courts. This is evidenced by the decision in the case of Magnolia Coca Cola 
Bottling Co. v. Jordan.* “Good reason,” said the court, 


“1s found for denial of the right of recovery in the fact that in many 
cases it would be impossible to establish except by speculation or con- 
jecture that the death or condition of the child was proximately caused 
by the injury. But, far worse than the indulgence of such speculation 
and conjecture and the insurmountable difficulty of satisfactorily prov- 
ing viability, there would follow in the wake of this character of litiga- 
tion many fictitious claims, with false testimony in their support, which 
the defendant would always find difficult and often impossible to re- 
fute.” 17 


This difficulty was considered in the case at hand, but the Court resolved 
that the remedy for a wrong should not be denied merely because the wrong 
is an injury not easily susceptible of proof. The Court also determined that 
a possible abuse of a remedy is not sufficient reason to deny existence of the 
right. Problems in tracing and proving causation necessarily will arise, but 
with the progress of medical science it would appear that they should not 
present insurmountable difficulties. One jurisdiction has suggested that the 
difficulty of proof seems no greater than in the case of many other matters 
of medical proof.1® 

It is much too early to determine whether or not allowance of the action 
will bring about an abundance of fictitious claims. The Court, not too con- 
cerned with this possibility, said,!® “. . . fraud can be dealt with in this class 
of cases, just as in others and the detection and elimination of faked conten- 
tions present no novel question to judicial bodies.” In jurisdictions where 


* Comment, [1949] Law Forumz 537, 539. “...He is enabled to take by will, descent, 
and marriage settlement; he can be an executor, and he can have a guardian appointed 
who is enabled to serve an injunction to stay waste... .” 

** See the dissent in Stemmer v. Kline, 128 N.J.L. 455, 467, 26 A.2d 489, 687 (1942). 

© 124 Tex. 347, 78 S.W.2d 944 (1935). 

* Id. at 360, 78 S.W.2d at 950. 

* Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949). 
This problem was also considered by the court in Bonbrest v. Katz, supra note 6. 

* Amann v. Faidy, 415 Ill. 422, 431, 114 N.E.2d 412, 417 (1953). 
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the cause of action has been allowed, there is as yet little evidence of the 
dire consequences suggested in the Magnolia case.?° 

It was seriously contended by the defendant in the principal case that 
there should be no right of action because of lack of precedent. At com- 
mon law there appears to be no case where the precise question arose; how- 
ever, the unborn child was recognized for certain purposes such as protec- 
tion of its property rights.2! Even if the right of action had been denied at 
common law, such denial would carry little persuasion if the courts were to 
make a comparison of medical knowledge available at that time with the 
knowledge presently available. It is admitted that proof of viability and 
causation of injury would have been impossible in the time of Coke or Black- 
stone, but this is hardly true today. 

The first precedent appears to be Holmes’s decision denying the action. 
This decision did receive almost unquestioned acceptance for many years; *” 
however, the “precedent of long standing” argument might be answered by 
another Holmes statement: “It is quite revolting to have no better reason 
for a rule of law than that it was laid down in the time of Henry IV.” 78 

With this decision, Illinois joins the minority jurisdictions in allowing 
a remedy for prenatal injury. However, the recent rapid increase in this 
minority group is probably indicative of a trend, and it is quite possible that 
in the not too distant future a majority of jurisdictions will allow the action. 


Joy Hucues 


* Supra note 16. 

** Supra note 14. This act is also brought out in the opinion of Amann v. Faidy, 
supra note 19. 

“Tt is surprising that the decision has received the acceptance and adoption which 
it has enjoyed for so many years. The facts in that case show that the unborn child was 
only about four months advanced and also that there was no direct injury to the child. 
The only injury to the child was shock transmitted by the mother. It would have been 
easy for courts to distinguish fact situations and allow recovery where there was clear 
evidence of direct injury and where the child was viable, without rejecting the holding 
of the early Massachusetts case. 

*® And Lord Atkin has said in the case of United Australia v. Berkleys Bank, A. C. 1, 
29 (1941), “When these ghosts of the past stand in the path of justice clanking their 
medieval chains, the proper course for the judge is to pass through them undeterred.” 
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